United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 






TRANSCRIPT OF RECORD 


UNITED STATES COURT OE APPEALS FOR 
THE DISTRICT OF COLUMBIA . 


October 


No. 755$ 

Special ]. Calendar 

BARNEY NEUFIELD, AilAS BARNEY NEIFIELD, 
ALIAS JOHN WARD, JAMES FOLEY, ALIAS HER¬ 
BERT BELL, ALIAS ROBERT G. BOWDEN, JOSEPH 
FLYNN, ALIAS JAMES WILD, ALIAS WILLIAM 
MACK, SAMUEL RUBIN, ALIAS JOSEPH BROWN, 
ALIAS JOSEPH SANDERS, APPELLANTS 


UNITED STATES OF AMERICA 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 









UNITED STATES COURT OF APPEALS FOR 
THE DISTRICT OF COLUMBIA 

January Term, 1940 


No. 7558 

BARNEY NEUFIELD, JAMES FOLEY, JOSEPH FLYNN, 
SAMUEL RUBIN, APPELLANTS 
vs. 

UNITED STATES, APPELLEE 

APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 

INDEX 

Original Print 


Docket entries__ 1 I 

Notice of appeal and grounds_ 2 2 

Affidavit in forma pauperis (D. C. U. S.)_ 8 8 

Indictment.__. 11 10 

Endorsement_ 12 11 

Arraignment; plea (James Foley). 13 11 

Arraignment; plea (Barney Neufield, Joseph Flynn, and Samuel 

Rubin).....-__ 13 12 

Memorandum: Jury sworn and respited from day to day to 

and including November 17, 1939. 14 12 

Verdict. 14 12 

Motion of defendant Rubin for new trial.. 14 13 

Motion of defendants Neufield, Foley, and Flynn, for a new 

trial. 16 14 

Defendants’ motion in arrest of judgment.. 22 19 

Each defendant’s motion in arrest of judgment and motion for 
a new trial argued and overruled; each defendant prays ex¬ 
ception, which is noted; judgment; sentence; each defendant 
authorized to prosecute appeal without prepayment of costs. 25 22 

Pauper affidavit; order of Court... 26 23 

Assignment of errors. 28 24 

Order enlarging time to settle and sign bill of exceptions, &c__ 33 28 

Order making bill of exceptions part of record. .. 34 28 

Designation of record on appeal_ 35 29 


217923—40-1 


















n 


INDEX 


Original Print 

Clerk’s certificate.._____ 37 30 

Bill of exceptions_ 38 31 

Testimony of— 

Jacob Gritz_ 45 3S 

Ira N. Gulickson_ 51 45 

Thomas E. Elgin_ 51 45 

Lloyd W. Davis_ 62 57 

Richard S. Sanderson_ 64 59 

Wallace F. Randolph. 72 67 

Mrs. Sarah E. Randolph.. 83 78 

Frank O. Brass_ 91 88 

Motion for directed verdict_ 97 94 

Testimony of Denny Hughes_ 101 98 

Deposition of John W. Wise. 106 103 

Testimony of— 

Thomas E. Elgin_ 114 109 

Richard S. Sanderson.. 114 110 

Lloyd W. Davis. 115 111 

Mrs. Maude Clark...__ 115 111 

Lee J. Lann__ 115 111 

Frank O. Brass.... 119 116 

Defendants’ prayers... 121 118 

Charge to the jury. 124 120 























BARNEY NEUFIELD ET AL. VS. UNITED STATES 


1 


1 IN DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 

Clerk’s statement of docket entries to accompany duplicate 
notice of appeal to the Court of Appeals. United States 
Court of Appeals for the District of Columbia. Filed Dec. 
16. 1939. Joseph W. Stewart. Clerk. 

Criminal No. 52890. Indicted for Robbery 

United States of America 

vs. 

1. Barney Neufield, Alias Barney Neifield. Alias John 
Ward; 2. James Foley. Alias Herbert Bell, Alias Rob¬ 
ert C. Bowden; 3. Joseph Flynn. Alias James Wild*, 
Alias William Mack; 4. Samuel Rubin, Alias Joseph 
Brown, Alias Joseph Sanders. 

1933 

Feb. 1—Presentment and indictment filed. 

1939 

Jun. 19—#2 Arraigned, Plea Not Guilty. 

Sept. 21—Nos. 1, 3, & 4: Each; Arraigned, Plea Not Gumy. 
Sept. 21—No. 1 Defendant committed to Washington Asylum 
and Jail. 

Nov. 13—No. 4 Robert I. Miller appointed by Court to 
defend. 

Nov. 15—Each: Jury sworn and respited until tomorrow. 
Nov. 16—Each: Trial resumed same jury respited until 
tomorrow. 

Nov. 17—Each: Trial resumed same jury. Order to provide 
food issued. Defendants’ prayers filed. Verdict 
each guilty as indicted. 

Nov. 18—Rubin: Motion for a new trial filed. 

Nov. 20—Each; Motion in arrest of judgment filed. 

Nos. 1, 2, & 3: Motion for new trial filed. 

Dec. 15—Each: Motion for a new trial, and motion in arrest 
of judgment argued and overruled. Exception. 
Dec. 15—Each: Sentenced to Penitentiary for period of 
Three (3) years to Fifteen (15) years. 
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Dec. 15—Each: Notice of appeal filed. 

Dec. 15—Each: Affidavit in forma pauperis on appeal filed. 

Date: December 16. A. D. 1939. 

Attest: Charles E. Stewart. 

Clerk. 

[seal] By Samuel Silverman, 

Assistant Clerk. 

Note. —This statement from the docket entries is intended 
suitably to identify the case and not as a substitute for the 
record on appeal, which is to be prepared and certified as pro¬ 
vided in Rules 7, S, and 9. of Supreme Court U. S. 

2 District Court of the United States for the 

District of Columbia 
Holding a Criminal Term 

Criminal No. 52S90 

United States of America 
vs. 

Barney Neufield, James Foley, Joseph Flynn, Samuel 

Rubin, defendants 

United States Court of Appeals for the District of Colum¬ 
bia. Filed Dec. 16, 1939. Joseph W. Stewart, Clerk. 

Notice of appeal 

Names and addresses of appellants: Barney Neufield, James 
Foley. Joseph Flynn, and Samuel Rubin, address of each is 
Washington Asylum & Jail of the District of Columbia. 
Offense: Robbery. 

Date of Judgment : December 15, 1939. 

Brief description of judgment or sentence: Each defendant 
sentenced from 3 years to 15 years in the penitentiary. 

Name of prison where now confined: Washington Asylum <k 
Jail of the District of Columbia. 

Each of the above-named appellants hereby appeals to the 
United States Court of Appeals for the District of Columbia 
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from the judgment or sentence above mentioned on the 
grounds set forth below. 

Dated Washington, D. C., December 15, 1939. 

(Signed) Barney Neufield, 

Barney Neufield, 

(Signed) James Foley, 

James Foley, 

(Signed) Joseph Flynn, 

Joseph Flynn, 

(Signed) Sam Ruben, 

Samuel Rubin, 

Appellants. 

(Signed) Abraham Solomon, 
Abraham Solomon, 

2 Lafayette St., New York City, N. Y. 
Attorney for appellant Barney Neufield. 
(Signed) Richard L. Tedrow, 
Richard L. Tedrow, 

Columbian Building, Washington, D. C., 

Attorney for appellant James Foley. 
(Signed) Levi H. David, 

Levi H. David, 

Bond Building, Washington, D. C., 
Attorney for appellant Joseph Flynn. 
(Signed) Robert I. Miller, 

Robert I. Miller, 

503 D Street, NW., Washington, D. C., 

Attorney for appellant Samuel Rubin. 

A true copy. 

Test: Charles E. Stewart, 

Clerk. 

[seal] By Samuel Silverman, 

Asst. Clerk. 

3 Grounds of appeal 

The trial court erred as follows: 

1. In overruling motions of defendants Barney Neufield; 
and Joseph Flynn, and each of them, for a continuance of the 
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trial of this case when the same was called for trial on Novem¬ 
ber 15, 1939; the defendant Neufield, by his counsel, having 
moved the court for a continuance of two weeks to afford said 
defendant an opportunity to have compulsory process for ob¬ 
taining non-resident witnesses in his favor as is guaranteed 
by Article VI of the amendments to the Constitution of the 
United States; and the defendant Flynn not having been able 
to employ counsel of his own selection to represent him at 
the trial of this case when the same was called for trial on 
November 15, 1939, request was made on his behalf for a 
reasonable continuance to afford him an opportunity to make 
the necessary arrangements to obtain counsel of his own selec¬ 
tion, in order to confer with and have the assistance of such 
counsel and properly prepare said defendant s defense, and 
also to have compulsory process for obtaining non-resident 
witnesses in his favor, all of which is guaranteed by Article VI 
of the amendments to the Constitution of the United States; 
that said several requests were denied, and thereupon, on 
November 15, 1939, the Court appointed Levi H. David. Esq., 
a member of this Bar, as counsel for the defendant Flynn, 
and ordered the trial to proceed, to which an exception was 
noted. 

2. The court erred in overruling the motion of the defend¬ 
ants made at the conclusion of the evidence of the Govern¬ 
ment in chief to direct the jury to return a verdict of not 
guilty as to all of the defendants, and also the motion of the 
defendants made at the conclusion of all of the evidence in 
the case to direct the jury to return a verdict of not guilty 
as to all of the defendants, for the following reasons: 

(a) Because there was a fatal variance between the allega¬ 
tion contained in the indictment and the evidence of the Gov¬ 
ernment in this: the Government failed to offer any testimony, 
or evidence, or proof tending to sustain the allegation in said 
indictment that a certain sum of money, to wit: $9,021.00, 
or any part thereof, which the indictment alleges the 
4 defendants on to wit: June 10, 1932, did steal, take and 
carry away from and off the person, and from the im¬ 
mediate possession of one Thomas E. Elgin, was lawful money 
of the United States of America, or issued under the authority 
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of the said United States of America, or which specified any 
particular coin, note, bill, currency, or bond of the said United 
States, or whether the money alleged in the indictment was 
foreign money, and if so, the value thereof; 

(b) Because there was no evidence in the case tending to 
show the value of any part of the money simply referred to in 
the indictment as money; 

(c) Because the evidence of the Government failed to dis¬ 
close that the money referred to in the indictment was in the 
legal possession of the said Thomas E. Elgin; 

(d) Because the evidence of the Government disclosed that 
the money referred to in the indictment was on to wit: June 
10, 1932, in the legal possession of the branch of the Washing¬ 
ton Mechanics Savings Bank, or in one Lloyd W. Davis, the 
Manager, Assistant Cashier, and Receiving or Paying Teller 
of the said branch Bank, and that on said date—at the time 
of the commission of the crime alleged in the indictment—all 
of the assets of the said branch Bank were in the possession 
or custody of the said Lloyd W. Davis, the Manager of said 
Bank. 

(e) Because section 916 of the 1924 Code of Laws of the 
District of Columbia (sec. 362, Title 6, of the 1929 D. C. 
Code) provides: 

“In every indictment, except for forgery, in which it is neces¬ 
sary to make an averment as to any money or bank bill or 
notes, United States Treasury notes, postal and fractional 
currency, or other bills, bonds, or notes, issued by lawful au¬ 
thority and intended to pass and circulate as money, it shall 
be sufficient to describe such money, bills, notes, currency, or 
bonds simply as money, without specifying any particular coin, 
note, bill, or bond; and such allegation shall be sustained by 
proof that the accused has stolen or embezzled any amount of 
coin, or any such note, bill, currency or bond, although the 
particular amount or species of such coin, note, bill, currency, 
or bond be not proved.” [Italics supplied.] 

and the Government offered no evidence or testimony and 
submitted no proof whatever tending to sustain the allegation 
in the indictment respecting money therein referred to. 
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5 3. The court erred, over the objection and exception 
of the defendants, in allowing the Assistant United 

States Attorney, representing the Government, to argue to the 
jury that each of the witnesses who testified in behalf of the 
prosecution had an excellent reputation, but stopped one of the 
counsel for the accused when he attempted to argue to the jury 
as to the excellent reputation and high standing in this com¬ 
munity of Denny Hughes, Esquire, a member of the local Bar 
who testified as a witness in behalf of the defense. 

4. Because the court erred in refusing to allow one of the 
counsel for the defense to argue to the jury that if one of the 
Government’s witnesses was available and was not produced 
by the Government as a witness in this case, the jury would 
be allowed to infer that the testimony of such witness would 
have been adverse to the Government’s side of the case if such 
witness had testified. 

5. Because the court erred in allowing the Assistant United 
States Attorney, in his argument to the jury; to assert that 
reputable business men and citizens, especially an agent of 
the United States secret service force, had testified in this case 
that they positively identified the defendants as the guilty 
persons, and then to assert that they jury had not heard any 
denial of such testimony, such improper remarks implying, and 
the necessary implication was that the jury should consider 
that no one of the defendants had testified in this case. 

6. The court erred in not directing a verdict for the de¬ 
fendants, made at the close of all of the evidence in the case, 
because the evidence of the Government disclosed that three 
(3) different employees or Receiving Tellers of the Washing¬ 
ton Mechanics Savings Bank, a body corporate, namely, 
Thomas E. Elgin, Richard S. Sanderson, and one Fingerhut, 
now deceased, and one Lloyd W. Davis, the Manager and 
Assistant Cashier and also Receiving and Paying Teller, of 
said Bank, had the custody of the gross amount of the money 

mentioned in the indictment at the time of robbery 

6 alleged in the indictment, whereas the indictment 
alleges that the money mentioned therein was feloni¬ 
ously stolen by the defendants from the immediate, actual 
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possession on June 10, 1932, of only the aforesaid Thomas E. 
Elgin, which constituted a fatal variance between the allega¬ 
tion of the indictment and the evidence. 

7. The court erred in denying the several motions of the 
defendants to permit the jury to view the scene of the robbery 
alleged, namely, the building of the branch Bank of the Wash¬ 
ington Mechanics Savings Bank, particularly in view of the 
testimony of Mrs. Sarah E. Randolph, a witness produced in 
behalf of the Government. 

8. The court erred in overruling the motion of the de¬ 
fendants in arrest of judgment for the reasons: 

(a) Because the indictment fails to allege that Thomas E. 
Elgin, referred to in said indictment, was officer, agent, attor¬ 
ney, clerk, or servant of the Washington Mechanics Savings 
Bank, a body corporate, which said body corporate is alleged 
in the indictment to have been the owner of the sum of money 
in said indictment which is alleged to have been feloniously 
stolen by the defendants. 

(b) Because the indictment fails to allege what connection 
or relationship, if any, Thomas E. Elgin sustained to the 
Washington Mechanics Savings Bank, a body corporate, j 
alleged in said indictment to have been the owner of the 
money alleged to have been feloniously stolen from and off the 
person, and from the immediate, actual possession of the said 
Thomas E. Elgin. 

(c) Because the indictment fails to directly alleged that the 
resistance alleged in the indictment was by one Thomas E. ' 
Elgin. 

(d) Because the indictment fails to directly allege that the 
aforesaid Thomas E. Elgin was put in fear by the defendants, i 
or any of them. 

(e) Because the indictment fails to directly allege that the 
sudden and stealthy seizure and snatching by the defendants, 
or any of them, of the money mentioned in the indictment, | 
were from one Thomas E. Elgin. 

(f) Because the indictment fails to directly allege that one 
Thomas E. Elgin was in the immediate, actual possession of ! 
the money mentioned in the indictment. 
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(g) Because the indictment fails to directly allege that the 
act of force and violence set forth in the indictment was 

7 committed by the defendants upon Thomas E. Elgin, 
who, the indictment alleges, was in the possession of 

the money mentioned in the indictment. 

(i) Because the indictment does not, except by inference, 
allege that Thomas E. Elgin was assaulted, or put in fear, or 
that violence was used upon him, or that by sudden and 
stealthy snatching by defendants the money mentioned in the 
indictment was feloniously stolen from the said Thomas E. 
Elgin. 

(j) Because the essential elements of robbery embraced 
within section 810 of the 1924 Code of the District of Colum¬ 
bia (same as section 34, Title 6, of 1929 D. C. Code) defining 
robbery, are ambiguously alleged in the indictment, and the 
allegations therein set forth do not directly charge the said 
statutory crime of robbery within the meaning of said stat¬ 
ute. 

8 United States District Court 
Criminal Division, District of Columbia 

Criminal No. 52890 

United States of America 
vs. 

Barney Neufield, James Foley. Joseph Flynn, Samuel 

Rubin, defendants. 

United States Court of Appeals for the District of Columbia. 
Filed Dec. 16, 1939. Joseph W. Stewart, Clerk. 

Affidavit of Barney Neufield, James Foley, Joseph Flynn , & 

Samuel Rubin 

District of Columbia, ss; 

Barney Neufield, James Foley, Joseph Flynn, & Samuel 
Rubin, being severally duly sworn according to law deposes 
and says that he is a defendant in the above-entitled action; 
that he is a citizen of the United States, and that because of 
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his poverty he is unable to pay the costs of said action or to 
give security therefor. 

(Signed) Barney Neufield. 
(Signed) James Foley. 

(Signed) Joseph Flynn. 
(Signed) Samuel Rubin. 

Sworn to and subscribed before me this 15" day of Decern 
ber 1939. 

[seal] Lillian A. Trammell, 

Notary Public, D. C. 

ORDER OF COURT 

It is ordered that each defendant in the above-entitled action 
be and he hereby is permitted to prosecute said action to 
conclusion without prepayment of fees or costs. 

(Signed) Peyton Gordon, 

District Judge. 

Dated December 15,1939. 

A true copy. 

Test. 

Charles E. Stewart, 

Clerk. 

[seal] By Samuel Silverman, 

Asst. Clerk. 

9 Criminal No. 52890. United States District Court, 

District of Columbia. United States of America vs. 
Barney Neufield, James Foley, Joseph Flynn, Samuel Rubin, 
defendants. Pauper affidavit and order. 
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10 District Court of the United States for the District 

of Columbia 

Criminal No. 52890 

United States 
vs. 

Barney Neufield, alias Barney Neifield, alias John Ward; 
James Foley, alias Herbert Bell, alias Robert C. 
Bowden; Joseph Flynn, alias James Wild, alias Wil¬ 
liam Mack; Samuel Rubin, alias Joseph Brown, alias 
Joseph Sanders 

United States Court of Appeals for the District of Columbia. 
Filed Feb. 29. 1940. Joseph W. Stewart, Clerk. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the District Court of the United 
States for the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter mentioned, the 
following papers were filed and proceedings had, in the above- 
entitled cause, to wit: 

11 Indictment 

Filed in Open Court February 1. 1933 
In the Supreme Court of the District of Columbia 
Holding a Criminal Term 
January Term, A. D. 1933 
District of Columbia, ss: 

The Grand Jurors of the United States of America, in and 
for the District of Columbia aforesaid, upon their oath, do 
present: 

That one Barney Neufield, otherwise known as Barney 
Neifield. otherwise known as John Ward, one James Foley, 
otherwise known as Herbert Bell, otherwise known as Robert 
C. Bowden, one Joseph Flynn, otherwise known as James Wild, 
otherwise known as William Mack, and one Samuel Rubin, 
otherwise known as Joseph Brown, otherwise known as Joseph 
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Sanders, each late of the District of Columbia aforesaid, on, 
to wit. the tenth day of June 1932. and at the District of 
Columbia aforesaid, by force and violence, and against resist¬ 
ance. and by putting in fear, and by sudden and stealthy 
seizure and snatching, feloniously did steal, take and carrry 
away, from and off the person, and from the immediate, actual 
possession of one Thomas E. Elgin, then and there being, a 
certain sum of money, to wit, nine thousand and twenty-one 
dollars in money, of the value of nine thousand and twenty- 
one dollars, of the money and property of the Washington 
Mechanics Savings Bank, a body corporate: against the form 
of the statute in such case made and provided, and against 
the peace and government of the said United States. 

Leo A. Rover, 

Attorney of the United States in 
and for the District of Columbia. 

12 [Endorsed:] Criminal No. 52S90. United States vs. 
Barney Xcufield. alias Barney Neifield, alias John 

Ward: James Foley, alias Herbert Bell, alias Robert C. Bow¬ 
den; Joseph Flynn, alias James Wild, alias William Mack; 
Samuel Rubin, alias Joseph Brown, alias Joseph Sanders. 
Robbery. Witnesses: Thomas E. Elgin. Wallace F. Ran¬ 
dolph, James M. Vaughn. Frank Brass. M. ?.. Richard S. 
Sanderson, Sarah Randolph. A true bill. Frank P. Morse, 
Foreman. 

13 District Court of the United States for the 

District of Columbia 

Monday, June 19", A. D. 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Proctor, presiding. 

* * * * * 

(James Foley.) Come as well the Attorney of the United 
States, as the defendant in each above entitled cause, each 
in proper person and in custody of the Superintendent of the 
Washington Asylum and Jail; whereupon each defendant be¬ 
ing arraigned upon the indictment, the reading whereof each 
specifically waives, pleads Not Guilty thereto, and for trial 
each puts himself upon the country, and the Attorney of the 
United States doth the like. 
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Thursday, September 21" A. D. 1939 

The Court resumes its session pursuant to adjournment: Mr. 
Justice Gordon, presiding. 

(Barney Neufied. Joseph Flynn, and Samuel Rubin.) Come 
as well the Attorney of the United States, as the defendants 
in proper person, the defendant Barney Neuficld according to 
his recognizance and the defendants Joseph Flynn and Samuel 
Rubin in custody of the Superintendent of the Washington 
Asylum and Jail, and by their attorneys Abraham Salomon 
for the defendant Barney Neuficld. Levi II. David for the de- 
fendent Joseph Flynn and Robert I. Miller for the defendant 
Samuel Rubin; whereupon the defendants being arraigned 
upon the indictment the reading whereof they specifically 
waive, plead not guilty thereto, and for trial put themselves 
upon the country and the Attorney of the United States doth 
the like, and thereupon the defendant Barney Neufield is 
committed to the Washington Asylum and Jail and the de¬ 
fendants Joseph Flynn and Samuel Rubin are remanded to 
the Washington Asylum and Jail, whereupon the Court fixes 
the amount of bail at Seventy Five Hundred Dollars 
(S7.500.00) each . 

14 Memorandum 

November 15. 1939 

Jury sworn and respited from day to day to and including 
November 17. 1939. 

District Court of the United States for the District of 

Columbia 

Friday. November 17". A. I). 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 


Come again the parties aforesaid, in manner as aforesaid, 
and the same jury that was respited in this ca<e yesterday: 
a hereupon the said jury upon their oath say that each defend¬ 
ant is guilty in manner and form as charged in the indictment: 
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whereupon said defendant Neufield is committed to the Wash¬ 
ington Asylum and Jail and defendants Foley, Flynn and 
Rubin are remanded to the Washington Asylum and Jail. 

Motion oj defendant Rubin for new trial 
Filed November 18, 1939 

***** 

Comes now the defendant, by his attorney and moves the 
Court to grant a new trial in the above entitled cause for the 
following reasons: 

15 1. That the verdict of the jury was contrary to law. 

2. That the verdict of the jury was contrary to the 

evidence. 

3. That the Court erred in failing to give counsel an op¬ 
portunity to produce witnesses in the above entitled cause. 

4. That the Court erred in failing to let the jury visit the 
scene of the alleged robbery. 

5. That the Court erred in allowing the District Attorney 
to argue to the jury that each of the several witnesses for the 
government all had excellent reputations and stopped defense 
counsel when he attempted to argue to the jury as to the 
standing in the community and good character of attorney 
Denny Hughes of our Bar. 

(5. That the Court erred in refusing to allow counsel to 
argue that if a witness is available and is not produced, the 
jury can take into consideration that his testimony may be 
adverse to the government. 

7 That the Court erred in allowing the District Attorney 
to argue to the jury that several reputable citizens and busi¬ 
nessmen and especially an agent of the Secret Service Com¬ 
mission had positively identified the defendants and has the 
jury heard any denial in this case. 

S. And for such other and further reasons as may be argued 
at the hearing of this motion. 

Robert I. Miller. 

To Mr. William Tarver. 

Assisi a ii I [nited Statf-s At lorm\). 

Dear Sir: Please take notice that the above entitled mo¬ 
tion will be called to the attention of Judge Peyton Gordon 
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on Wednesday November 22. 1939. at 10 o’clock A. M. or as 
soon thereafter as counsel may be heard. 


Robert I. Miller. 

Attorney for Defendant Sam Rubin. 
Service of a copy of the foregoing acknowledged this 28th day 
of November 1939. 


William S. Tarver. 
Assistant I'nittd States Attorney. 
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Motion of defendants, X(Ufield. Foley . and Flynn, for 

a new trial 


Filed November 20. 1939 

* * * * * 

Now come the defendants. Barney Neuficld. James Foley, 
and Joseph Flynn, and each of them, by their respective 
counsel, and move the Court to set aside the verdict of the 
jury rendered on November 17. 1939. in the above-entitled 
case, and to grant the said defendants, and each of them, a 
new trial on the following grounds: 


I 


Because the court erred in overruling the motion of de¬ 
fendants Barney Neufield and Joseph Flynn, and each of 
them, for a continuance of the trial of this case when the case 
was called for trial on Wednesday, November 15. 1939; the 
defendant Neufield. by his counsel having moved the court for 
a continuance of two weeks to afford the said defendant an 
opportunity to have compulsory process for obtaining non¬ 
resident witnessess in his favor as is guaranteed by Article VI 
of the Amendments to the Constitution of the United States; 
and the defendant Flynn not having been able to employ 
counsel of his own selection to represent him at his trial of 
the indictment at the time this case was called for trial on 
November 15, 1939. request was made on his behalf for a rea¬ 
sonable continuance to afford him an opportunity to make 
the necessary arrangements to obtain counsel of his own 
selection, in order to confer with and have the assistance of 
such counsel and properly prepare said defendant’s defense, 
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V 


and also to have compulsory process for obtaining non-resi¬ 
dent witnesses in his favor, all of which is guaranteed by 
Article VI of the Amendments to the Constitution of the 
United States; that said request was denied, and there- 
17 upon, on November 15. 1939. the court appointed 
Levi II. David, a member of this Bar. as said defen¬ 
dant’s counsel, and ordered the trial to proceed, to which an 
exception was noted. 

II 

That the verdict is contrary to the evidence. 


Ill 


That the verdict is contrary to the weight of the evidence. 


IV 


That the verdict 
by the Court. 


is contrary to the law as given 
V 


to the jury 


That the Court erred in overruling the motion of the de¬ 
fendants made at the conclusion of the evidence of the Govern¬ 
ment in chief to direct the jury to render a verdict of not 
guilty, and also the motion of the defendants made at the con¬ 
clusion of all of the evidence in the case to direct the jury to 
render their verdict of not guilty as to all of the defendants. 

VI 


Because the Court erred in denying the motions of the de¬ 
fendants to permit the jury to view the scene of the alleged 
robbery, as disclosed by the evidence, to wit: the building of 
the branch bank of the Washington Mechanics Savings Bank. 

VII 

Because there was a fatal variance between the allegation 
contained in the Indictment herein, and the evidence of the 
Government, in this: 

(a) The Government failed to offer any testimony or evi¬ 
dence or proof tending to sustain the allegation in said Indict- 

217023—40-2 
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ment that the certain sum of money, to wit: $9,021.00, 
IS or any part thereof, which the Indictment alleges the 
defendants on to wit: June 10. 1932. did steal, take and 
carry away from and off the person, and from the immediate 
possession of one Thomas E. Elgin, was lawful money of the 
United States, or which specified any particular coin, note, 
bill, currency, or bond, or whether the money alleged in the 
Indictment was foreign money, and. if so, the value thereof. 

(b) Because the Government failed to otter any proof, 
evidence or testimony as to the nature, kind or description of 
the money alleged in the Indictment, or respecting any part 
of said money, or whether said money was lawful money of the 
United States: or whether said alleged money was foreign 
money, and. if so. the value of such foreign money. 

(c) Because the evidence of the Government failed to show 
that the money mentioned in the Indictment, or any part 
thereof, was in the legal possession of Thomas E. Elgin, as 
alleged in the Indictment. 

(d) Because the evidence of the Government disclosed that 
the money referred to in the Indictment was on to wit: June 
10. 1932. in the legal possession of the branch of the Washing¬ 
ton Mechanics Savings Bank, or in one Lloyd W. Davis, the 
Manager and Assistant Cashier of said branch bank, and who 
was then in charge of all of the money in said branch bank. 

VIII 


Because Section 916 of the 1924 Code of Laws of the District 
of Columbia (same as Section 362. Title 6 of the 1929 Code of 
Laws of the District of Columbia) provides: 

19 ‘“In every indictment, except for forgery, in which it 
is necessary to make an averment as to any money or 
bank bill or notes. United States Treasury notes, postal and 
fractional currency, or other Dills, bonds, or notes, issued by 
lawful authority and intended to pass and circulate as money, 
it shall be sufficient to describe such money, bills, notes, cur¬ 
rency. or bonds simply as money, without specifying any par¬ 
ticular coin. note. bill, or bond: and such allegation shall be 
sustained by proof that the accused has stolen or embezzled 
any amount of coin, or any such note. bill, currency, or bond. 
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although the particular amount or species of such coin, note, 
bill, currency, or bond be not proved.” 

and the Government offered no evidence or testimony, and 
submitted no proof whatever tending to sustain the allegation 
in the Indictment respecting money therein alleged. 

IX 

Because the Court erred in allowing the Assistant Tinted 
States Attorney, representing the Government, to argue to the 
jury that each of the witnesses who testified in behalf of the 
prosecution had an excellent reputation, but stopped one of 
the counsel for the defense when he attempted to argue to 
the jury as to the excellent reputation and high standing in 
this community of Denny Hughes. Esquire, a member of the 
local Bar. who testified as a witness in behalf of the defense. 

X 

Because the Court erred in refusing to allow one of the coun¬ 
sel for the defense to argue to the jury that if one of the Gov¬ 
ernment's witnesses was available and was not produced by the 
Government as a witness in this case, the jury would be al¬ 
lowed to infer that the testimony of such witness would have 
been adverse to the Government’s side of the case if such 
witness had testified. 

XI 

Because the court erred in allowing the Assistant I'nited 
States Attorney, in his argument to the jury, to assert 
20 that reputable business men and citizens, especially an 
agent of the United States Secret Service force, had 
testified in this case that they positively identified the defend¬ 
ants as tho guilty persons, and then to assert that the jury had 
not heard any denial of such testimony, such improper remarks 
implying, and the necessary implication was. that the jury 
should consider that no one of the defendants had testified in 
this case. 
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Because the evidence of the Government disclosed that three 
(3) different employees or Receiving Tellers of the Washing¬ 
ton Mechanics Savings Bank, a body corporate, namely. 
Thom:> K. Might. Richard S. Sanderson, and one Fingerhut, 
now deceased, end one Lloyd W. Davis, the Manager and 
Assistant Cashier, and Receiving and Paying Toller of said 
Bank, had the custody of the gross amount of the money men¬ 
tioned in the Indictment, at the time of the alleged robbery 
mentioned in the Indictment, whereas the indictment alleges 
that the said money was feloniously stolen by the defendants 
from the immediate, actual possession of only the aforesaid 
Thom:> F. Elgin. which constitutes a fatal variance between 
the allegations of the Indictment and the evidence. 

Levi II. David. 

At form u for defendant .lost :>h Flynn. 

Abrau.v Salomon. 

Attorney for defenelan' Bonny Xe afield. 

R. L. Tedkow. 

Attorney for defendant .James Foley. 

To David A. Pine. Esquire. 

Unite d Stales Attorney for the 
District of Columbia, and 
William S. Tarver. 

Assistant Cnited Stale Attorney for the 
District of Columbia. 


Please take notice that the foregoing motion will be 
21 called to the attention of Mr. .Justice Peyton Gordon 
on Wednesday. November 22. 1039. at ten o'clock a. m. 
or as soon thereafter as counsel may be heard. 

Levi H. David, 

Attorney for defendant Joseph Flynn. 
Abraham Salomon. 

Attorney for defendant Barney Xeu field. 

R. L. Tedrow, 

Attorney for defendant James Foley. 
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Service of the foregoing motion and notice, together with | 
copies thereof, is hereby acknowledged on this 20th day of 
November 1939. 

David A. Pine, 

United Stales Attorney for 

the District of Columbia. 
William S. Tarver, 

Assistant United States Attorney 

for the District of Columbia. 

22 Defendants’ motion in arrest of judgment 

Filed November 20. 1939 j 

* * 

i 

Now come the defendants. Barney Neufield. James Foley. 
Joseph Flynn, and Samuel Rubin, by their respective attor¬ 
neys. and move the Court to enter an order arresting the 
judgment in the above-entitled case for the following 
reasons: 

I 

Because the Indictment/ fails to allege that Thomas E. 
Elgin, referred to in said Indictment, was officer, agent. attor-) 
ney. clerk, or servant of the Washington Mechanics Savings) 
Bank, a body corporate, which said body corporate is alleged) 
in the Indictment to have been the owner of the sum of money 
set forth in the Indictment. 


Because the Indictment fails to allege what connection oif 
relationship, if any. Thomas E. Elgin sustained to the Washj 
ington Mechanics Savings Bank, a body corporate, the owne| 
of the money alleged in said Indictment to have been stoleik 


from and off the person, and from the immediate, actual posj- 
session of the said Thomas E. Elgin. 

Ill 


Because the 


Indictment fails to directly allege that 


resistance alleged in said Indictment was by one 
Elgin. 




20 


DAltXEY XEUKFEI.D KT AL. VS. UNITED STATES 


IV 

Because the Indictment fails to directly allege that the 
aforesaid Thomas E. Elgin was put in fear by the defendants, 
or any one of them. 

V 

Because the Indictment fails to directly allege that the 
sudden and stealthy seizure and snatching by the de- 
23 fendants. or any of them, of the money mentioned in 
the Indictment, were from one Thomas E. Elgin. 

VI 

Because the Indictment fails to directly allege that one 
Thomas E. Elgin was in the immediate, actual possession of 
the money referred to in the Indictment. 

VII 

Because the Indictment fails to directly allege that the act 
of force and violence set forth in said Indictment was com¬ 
mitted by the defendants upon Thomas E. Elgin, who. the 
Indictment alleges was in the possession of the money men¬ 
tioned in the Indictment. 

VIII 

Because the Indictment does not, except by inference, 
allege that Thomas E. Elgin was assaulted, or put in fear, or 
that violence was used upon him, or that by sudden and 
stealthy snatching by defendants the money mentioned in said 
Indictment was feloniously stolen from said Thomas E. Elgin. 

IX 

Because the essential elements of robbery embraced within 
Section S10 of the 1924 Code of Laws of the District of 
Columbia (Section 34, Title 6, of the 1929 Code of Laws of 
said District) defining robbery, are ambiguously alleged in the 
said Indictment, and the allegations therein do not set forth 
directly the said crime of robbery within the meaning of the 
statute. 


I 


! 
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x ! 

Because the Indictment fails to allege facts sufficient to con¬ 
stitute the crime of robbery under Section S10 of the 1924 
Code of Laws of the District of Columbia (same as Section 
34, Title 6, 1929 Code of the District of Columbia). 

Levi H. David, 

Attorney for Joseph Flynn, 

Defendant. 

24 Abraham Salomon, 

Attorney for Barney Neufield, 

Defendant. 

R. L. Tedrow, 

Attorney for James Foley, 

Defendant. 

Robert I. Miller, 

Attorney for Samuel Rubin, 

Defendant. 

To David A. Pine, Esquire, 

United States Attorney for the District of Columbia, 
and 

William S. Tarver, 

Assistant United States Attorney for the District of 
Columbia. 

Please take notice that the foregoing motion will be called 
to the attention of Mr. Justice Peyton Gordon on Wednesday, 
November 22, 1939, at ten o’clock a. m., or as soon thereafter 
as counsel may be heard. 

Levi H. David, 

Attorney for defendant Joseph Flynn. 
Abraham Salomon, 

Attorney for defendant Barney Neufield. 

R. L. Tedrow, 

Attorney for defendant James Foley. 
Robert I. Miller, 

Attorney for defendant Samuel Rubin. 
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Service of the foregoing motion and notice, together with 
copies thereof, is thereby acknowledged on this 20th day 
of November, 1939. 

David A. Pine, 

United States Attorney 
For the District of Columbia. 
William S. Tarver, 

Assistant United States Attorney 

for the District of Columbia. 

25 District Court of the United States for the District 

of Columbia 

Friday. December 15". A. D. 1939 

The Court resumes its session pursuant to adjournment: 
Mr. Justice Gordon, presiding. 

***** 

Come as well the Attorney of the United States, as the de¬ 
fendants in proper person, each in custody of the Superin¬ 
tendent of the Washington Asylum and Jail, and defendant 
Neufield by his attorney. Abraham Salomon. Esquire, and de¬ 
fendant Foley by his attorney. Richard L. Tedrow. Esquire, 
and defendant Flynn by his attorney. Levi David. Esquire, 
and defendant Rubin by his attorney. Robert I. Miller. 
Esquire: and thereupon each defendant’s motion in arrest of 
judgment and motion for a new trial coming on to be heard, 
after argument by counsel is by the Court overruled; to which 
action of the Court each defendant by his attorney prays an 
exception which is noted: whereupon it is demanded of each 
defendant what further each has to say why the sentence of 
the law should not be pronounced against him. and each says 
nothing except as he has already said; and thereupon it is 
considered by the Court that for his said offense, the said de¬ 
fendants each be taken by the Superintendent aforesaid, to 
the Asylum and Jail aforesaid, whence each came, thence to 
the Penitentiary, as designated by the Attorney General of 
the United States for the period of Three (3) years to Fifteen 
(15) years: whereupon each defendant files a notice of appeal 
in this case; and thereupon it is ordered, that each defendant 
be and he hereby is authorized to prosecute his appeal in this 
case without the prepayment of costs and the Clerk of 
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26 the Court is hereby authorized and directed to pre¬ 
pare the record on appeal and to perform such other 
services as the duties of his office may require, without such 
prepayment of costs; whereupon a copy of said notice of appeal 
and a copy of the docket entries are forwarded this day to the 
Clerk of the United States Court of Appeals for the District of 
Columbia. 

Pauper affidavit and order 
Filed December 15, 1939 

***** 
Affidavit of Barney Xeufield, James Foley. Joseph Flynn, 
<fc Samuel Rubin. 


District of Columbia, sss 

Barney Xeufield. James Foley, Joseph Flynn, and Samuel 
Rubin, being severally duly sworn according to law deposes 
and says that he is a defendant in the above-entitled action; 
that he is a citizen of the United States, and that because of 
his poverty he is unable to pay the costs of said action or to 
give security therefor. 

Barney Xeufield, 

James Foley. 

Joseph Flynn. 

Samuel Rubin. 

Sworn to and subscribed before me this 15" day of Decem¬ 
ber 1939. 

[notarial seal] Lillian A. Trammell, 

Notary Public, D. C. 

Order of court 


It is Ordered that each defendant in the above-entitled 
action be and he hereby is permitted to prosecute said i 
27 action to conclusion without prepayment of fees or 
costs. 

Peyton Gordon, 

District Judge. 

Dated December 15. 1939. 

Service Acknowledged Dec. 15. 1939. 

William S. Tarver, | 

Asst U. S. Atty. j 
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2$ Assignment of errors 

Filed December IS, 1939 

* * * * * 

The appellants Barney Neufield, James Foley, Joseph Flynn, 
and Samuel Rubin, by their respective counsel, hereby assign 
the following errors committed by the trial court in this cause: 

1. The court erred in overhauling the respective motions of de¬ 
fendants Barney Neufield and Joseph Flynn for a continuance 
of the trial of this case when the same was called for trial on No¬ 
vember 15, 1939; the defendant, by his counsel, having moved 
the court for a continuance of two weeks to afford the said de¬ 
fendant an opportunity to have compulsory process for obtaining 
nonresident witnesses in his favor as is guaranteed by Article VI 
of the Amendments to the Constitution of the United States; 
and the defendant Flynn not having been able to employ coun¬ 
sel of his own selection to represent him at his trial of this case 
at the time when the same was called for trial on November 15, 
1939, request was made on his behalf for a reasonable continu¬ 
ance of this case to afford him an opportunity to make necessary 
arrangements to obtain counsel of his own selection, in order to 
confer with him and have the assistance of such counsel and 

i properly prepare said defendant’s defense, and also to have 
compulsory process to obtain nonresident witnesses in his favor, 
all of which is guaranteed by Article VI of the Amendments to 
the Constitution of the United States; that the request in behalf 
of defendant Flynn was denied, and thereupon, on said 15th 
day of November, 1939, the court appointed Levi H. David, a 
member of the local Bar, to represent said defendant Flynn, and 
ordered the trial to proceed, to which an exception was noted. 

2. The court erred in overruling the motion of the defend¬ 

ants made at the conclusion of the evidence of the Gov- 
29 ernment in chief to direct the jury to render a verdict of 
not guilty as to all of the defendants, and also the motion 
of the defendants made at the conclusion of all of the evidence 
in the case to direct the jury to render their verdict of not guilty 
as to all of the defendants. 

3. The court erred in denying the motions of the defendants 
to permit the jury to view the scene of the alleged robbery, as 
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disclosed by the evidence, to wit: the building in which the 
branch bank of the Washington Mechanics Savings Bank was 
located at the time of the alleged robbery. 

4. The court erred in overruling the motions of the defendants 
made at the conclusion of the Government’s evidence in chief, 
and renewed at the close of all of the evidence in the case, to 
instruct the jury to render their verdict of not guilty as to all of 
the defendants on the following grounds: 

(a) Because the Government failed to offer any testimony, 
evidence or proof tending to sustain the allegation in the Indict¬ 
ment that the certain sum of money, to wit: $9,021.00, or any 
part thereof, which the Indictment alleges the defendants, on 
to wit: June 10, 1932, did steal, take, and carry away from and 
off the person, and from the immediate possession of one Thomas 
E. Elgin, was lawful money of the United States, or which speci¬ 
fied any particular coin, note, bill, currency or bond, or whether 
the said money alleged in the Indictment, or any part thereof, 
was foreign money, and if so, the value thereof. 

(b) Because the Government failed to offer any testimony, 
evidence or proof as to the nature, kind, or description of the 
money alleged in the Indictment, or respecting any part of the 
said money, or whether the said money was lawful money of the 

United States; or whether said alleged money was foreign 
30 money, and if so, the value of such foreign money. 

(c) Because the evidence in the case failed to show that 
the money mentioned in the Indictment, or any part thereof, 
was in the legal possession of the aforesaid Thomas E. Elgin. 

(d) Because the evidence in the case disclosed that the 
money referred to in the Indictment was on, to wit: June 10, 
1932, in the legal possession of the branch of the Washington 
Mechanics Savings Bank, a body corporate, or in one Lloyd W. 
Davis, the Manager and Assistant Cashier and/or Paying or 
Receiving Teller of the said branch Bank, and that the said 
Lloyd W. Davis was on said date in charge of all of the assets 
of the said branch Bank. 

(e) Because section 916 of the Code of Laws of the District 
of Columbia, 1924, same as sec. 362, title 6, 1929 D. C. Code, 
provides: 

“In every indictment, except for forgery, in which it is nec¬ 
essary to make an averment as to any money or bank bill or 
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notes. United States Treasury notes, opstal and fractional cur¬ 
rency. or other bills, bonds or notes, issued by lawful author¬ 
ity and intended to pass and circulate as money, it shall be 
sufficient to describe such money, bills, notes, currency, or 
bonds simply as money, without specifying any particular 
coin, note bill, or bond; and such allegation shall be sustained 
by proof that the accused has stolen or embezzled any amount 
of coin, or any such note, bill, currency or bond, although the 
particular amount or species of such coin, note, bill, currency, 
or bond be not proved ” [Italics supplied.] 
and the Government offered no evidence or testimony or proof 
whatever tending to sustain the allegation in the Indictment 
respecting the money therein mentioned, or any part thereof, 
and thereby failed to comply with the aforesaid statute of the 
District of Columbia. 

5. Because the court erred in allowing the Assistant United 
States Attorney, prosecuting this case, to argue to the jury 
that each of the witnesses who testified in behalf of the prose¬ 
cution, had an excellent reputation, but stopped one of 

31 the counsel for the defense when he attempted to argue 
to the jury as to the excellent reputation and high 
standing in this community of Denny Hughes, Esquire, a 
member of the local Bar, who testified as a witness in behalf 
of the defense. 

6. The Court erred in refusing to allow one of the counsel 
for the defense to argue to the jury that if one of the Govern¬ 
ment’s witnesses was available and was not produced by the 
Government as a witness in this case, the jury would be 
allowed to infer that the testimony of such witness would 
have been adverse to the Government’s side of the case if such 
witness had testified. 

7. The Court erred in allowing the prosecuting attorney, 
in his argument to the jury, to assert that reputable business 
men and citizens, especially an agent of the United States 
Secret Service Force, had testified in this case that they posi¬ 
tively identified the defendants as the guilty persons, and then 
to assert that the jury had not heard any denial of such testi- 
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mony, such improper remarks implying, and the necessary 
implication was that the jury should consider that no one of 
the defendants had testified in this case. 

8. The court erred in not directing the jury to render a 
verdict of not guilty as to all of the defendants, in accordance 
with defendants’ motion made at the conclusion of all of the 
evidence in the case, because the evidence of the Government 
disclosed that three (3) different employees or Receiving or 
Paying Tellers of the Washington Mechanics Savings Bank, 
corporation, namely, Thomas E. Elgin, Richard S. Sanderson, 
and one Fingerhut, now deceased, and one Lloyd \V. Davis, 
the Manager and assistant Cashier, and/or Receiving or Pay¬ 
ing Teller of the said Bank, had the custody of the 

32 gross amount of the money mentioned in the Indict¬ 
ment at the time of the robbery alleged therein, 
whereas the Indictment alleges that the said money was 
feloniously stolen by the defendants from the immediate, 
actual possession of only the aforesaid Thomas E. Elgin, which 
constituted a fatal variance between the allegations of the 
Indictment and the proof or evidence in the case. 

9. The court erred in overruling the motion of the defend¬ 
ants to arrest the judgment in this case upon the grounds 
specifically set forth in the said motion. 

Abraham Salomon, 
Attorney for appellant Barney Neufield. 

R. L. Tedrow, 

Attorney for appellant James Foley. 

Levi H. David, 

Attorney for appellant Joseph Flynn. 

Robert I. Miller, 

Attorney for appellant Samuel Rubin. 

Service of foregoing assignment of errors, a copy thereof 
being delivered to the undersigned, is hereby acknowledged 
on this 18th day of December 1939. 

William S. Tarver, 

Asst. United States Attorney 

of the District of Columbia. 
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33 Order enlarging time to settle and sign bill of 

exceptions, ct'c. 

Filed January 13. 1940 

***** 

On motion of the defendants in the above entitled cause, 
by counsel, and for good cause shown, it is by the court this 
13th day of January 1940. ordered that the time for the settle¬ 
ment and signing of the bill of exceptions in this cause be, 
and the same is hereby enlarged and extended until and in¬ 
cluding the 29th day of February 1940. and further ordered 
that a copy of this order shall be included in the transcript 
of the record on appeal to the United States Court of the 
District of Columbia. 

Peyton Gordon, Justice. 

The foregoing order is on this 12th day of January 1940. 
hereby consented to on behalf of the United States. 

William S. Tarver, 

Asst. United States Attorney 
for the District of Columbia. 

34 District Court of the United States 

For the District of Columbia 

Tuesday, February 27", A. D. 1940 

The Court resumes its session pursuant to adjournment, 

Mr. Justice Gordon, presiding. 

***** 

Now come here the defendants Barney Neufield and Joseph 
Flynn by their attorney Levi H. David, Esquire; and Samuel 
Rubin by his attorney Robert I. Miller, Esquire; and James 
Foley by his attorney Richard L. Tedrow, Esquire; and each 
prays the Court to sign, and make a part of the record his 
Bill of Exceptions taken during the trial of the case and sub¬ 
mitted to the Court on the 19th day of February 1940, which 
is accordingly done. 
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35 Designation of record on appeal 

Filed December 18, 1939 

* * # * * 

The clerk of the court will please include in the transcript 
of record of the above-entitled case on appeal to the United 
States Court of Appeals of the District of Columbia the 
following papers: 

1. Indictment. 

2. Arraignment and plea of each defendant. 

3. Swearing of the jury, trial and verdict of the jury. 

4. Defendants’ motion in arrest of judgment, and acknowl¬ 
edgment of service by U. S. Attorney. 

5. Defendants’ motion for a new trial, and acknowledgment 
of service by U. S. Attorney. 

6. Order of court overruling motions in arrest of judgment 
and for a new trial, with exception noted by defendants to 
said order. 

7. Sentence and judgment of the court against each 
defendant. 

8. Notice of appeal filed by defendants from judgment and 
sentence to the U. S. Court of Appeals of the District of 
Columbia, grounds in support thereof, and acknowledgment 
of service by U. S. Attorney. 

9. Affidavit of defendants to prosecute their appeal in 
forma pauperis, together with acknowledgment of service by 
U. S. Attorney. 

10. Order of court granting defendants’ motion to prosecute 
appeal in forma pauperis. 

11. Memo: Filing with court, with date thereof, of the pro¬ 
posed bill of exceptions, together with date of acknowledgment 
of service of filing and submission of said proposed bill, by 

U. S. Attorney. 

36 12. Bill of Exceptions, with date when said Bill was 
settled and signed by the court. 
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13. Assignment of Errors filed by defendants. 

14. This designation. 

Abraham Salomon, 

Attorney for appellant Barney Neufield. 

R. L. Tedrow, 

Attorney for appellant James Foley. 

Levi H. David, 

Attorney for appellant Joseph Flynn. 

Robert I. Miller, 

Attorney for appellant Samuel Rubin. 

Service of the foregoing designation of record is hereby 
acknowledged on this 18th day of December 1939. 

William S. Tarver, 

Asst. U. S. District Attorney for D. C. 

Approved: 

Peyton Gordon, Justice. 

37 District Court of the United States for the 

District of Columbia 
United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 26, both inclusive, 
to be a true and correct transcript of the record, according to 
directions of counsel herein filed, copy of which is made part 
of this transcript, in cause entitled United States vs. Barney 
Neufield, alias Barney Neifield, alias John Ward, et al., Crimi¬ 
nal No. 52890, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in said 
District, this 28th day of February, 1940. 

[seal] C. E. Stewart, Clerk . 
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38 Submitted to the Court Feb. 19, 1940 

District Court of the United States for the Dis¬ 
trict of Columbia 

Holding a Criminal Term 
Criminal No. 52890 

United States 
vs. 

Barney Neufield, James Foley. Joseph Flynn, Samuel 

Rubin, defendants 

Filed in open court Feb. 27, 1940. United States Court 
of Appeals for the District of Columbia. Filed Feb. 29, 1940. 
Joseph W. Stewart, clerk. 

Bill of exceptions 

Be it remembered that on November 15, 1939, at 10: 15 
a. m., the above entitled case was called for trial before Mr. 
Justice Peyton Gordon, an Associate Justice of the District 
Court of the United States for the District of Columbia, hold¬ 
ing a criminal term, and a jury. The court inquired if counsel 
were ready to proceed with the trial. Whereupon, Mr. Abra¬ 
ham Solomon of the New York Bar. attorney for the defendant 
Neufield, moved the court for a continuance of two weeks, 
and the court asked counsel the ground therefor. Thereupon, 
said attorney stated to the court that Mr. William S. Tarver, 
the assistant District Attorney, now appearing for the Govern¬ 
ment here, sent a telegram to his, Solomon’s office, on Mon¬ 
day, November 6, 1939. that this case would be assigned for 
trial today (November 15, 1939), which notice was given 
pursuant to an arrangement counsel for Neufield had with 
the District Attorney’s office of at least ten days prior to trial 
day; that when the telegram arrived at Mr. Solomon’s office 
in New' York, he was out of that City, and did not return to 
his office until Wednesday, November 8, 1939; that upon 
his return to his office on the latter date, he found the tele¬ 
gram, w'hich had been opened in his absence by his secretary; 
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that he and his client, Neufield, went around and tried to 
locate his client's witnesses; that the indictment was filed in 
this case in 1932, and until this court fixed bail (in Septem¬ 
ber 1939) the defendant Neufield had been incarcerated in 
Sing Sing prison; that defendant Neufield had been unable to 
locate his witnesses; that counsel (Mr. Solomon) had post¬ 
poned all of his cases in New York City, and that he had spent 
last Thursday, Friday, Saturday, and Monday of this week in 
going with his said client to locate his witnesses; that 
39 counsel appreciated that he would have difficulty be¬ 
cause 7VL> years had passed since the crime took place; 
that said counsel further advised the court that if he were 
given a continuance he would be able to locate all of the 
witnesses; that all of the process servers were out, and also a 
private detective to help locate them. Counsel further in¬ 
formed the court that he was sure, if given more time, he 
would be able properly to prepare the case and locate these 
witnesses; that his client, Neufield, had waived extradiction 
and came here; and that under the circumstances counsel felt 
that a two weeks’ continuance is not an unusual request and 
he asked the court to grant the same. 

The Court. What about the others? 

By Mr. David. If your Honor please, I have not entered my 
appearance for the defendant Flynn for the reason that I have 
not yet been employed. The defendant Flynn sent for me, 
and I went to the jail; and he engaged me for the limited 
purpose of endeavoring to get the bond reduced. At the time 
he spoke to me, which was on the 8th of November—a week 
ago, last Wednesday- 

By Mr. Tarver. He spoke to me Wednesday. 

By Mr. David. But I could not see you until Thursday. 

By Mr. Tarver. But you spoke to me Wednesday. 

By Mr. David. Well, I came from the jail and went directly 
to the office of the District Attorney; but Mr. Tarver was 
officially engaged, and I could not speak to him only for a 
minute or two. The next day we had a conference. The 
conference was limited exclusively to the question of reduction 
of bond. We talked sometime about that. 
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I spoke to your Honor with a view of finding out whether 
it was necessary for us to come before you in open court to 
discuss the situation; but your Honor indicated to me that 
your Honor did not think you would be willing to reduce the 
bond at this time, which I reported to defendant Flynn. His 
purpose was that if he could get that bond reduced, he would 
be able to get out and to engage counsel and to prepare his 
defense. This case is a very complicated case, as I under¬ 
stand. I do not know very much about the merits. 

The Court. Is there anything complicated about a robbery? 
It is a question of whether he did or did not rob 
someone. 

40 Mr. David. I understand; but there are a lot of com¬ 
plications here, and the Government has been at this 
seven years and more. 

The Court. That is because some of these men have been in 
the penitentiaury. 

Mr. David. That is true; and the defendant Flynn was in the 
penitentiary, and is out on parole, and wants to see witnesses. 

The Court. One of these men was out here and talked about 
employing counsel, a week or ten days ago, and I told him either 
to employ counsel or I would appoint counsel. 

Mr. David. I appreciate what you have said; but I understand 
the rule to be, under the Sixth Amendment, that a man is entitled 
to the assistance of counsel and that it means counsel of his own 
selection. I know that for many years the order has been in 
this Court that if a man does not have counsel and does not de¬ 
sire to employ one, the Court will appoint counsel for him. But 
here is a situation where the defendant Flynn is desirous of 
selecting his counsel; he wants to do that. He has two brothers 
in New York, and he tells me that they will cooperate with him 
if they are afforded an opportunity to confer. 

The Court. Then let them come down here. We cannot just 
turn the man loose. 

Mr. David. That is right. 

The Court. Very well; how about Foley? 

By Mr. Tedrow. Your Honor, I was assigned to this case 
sometime last summer. Both Mr. Foley and I have made vari- 
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ous attempts to locate the witnesses. I do not hesitate to say 
that so far we have been unsuccessful. 

The Court. Very well. 

Mr. Tedrow. Whether further time will make that search suc¬ 
cessful or not, I do not know. However, if your Honor will grant 
the continuance, we shall be very glad. 

By Mr. McMenamin. Your Honor, Mr. Miller is not here; 
I think he is now in Police Court. However, I am authorized to 
say to your Honor that anything the Court does will be 
acceptable. 

The Court. I am not going to grant the continuance, because 
I do not think the reasons given are sufficient. 

By Mr. Solomon. Does you Honor think that the reasons I 
stated do not constitute a sufficient reason? 

41 The Court. No, sir. 

Mr. Solomon. May I have an exception. 

The Court. Yes, sir. 

Mr. David. Your Honor. I should like to note an exception 
in behalf of this man. You understand I have not entered 
an appearance, and I speak as his friend and the friend of the 
Court. His point is that he is entitled, under the Sixth 
Amendment of the Constitution- 

The Court (interposing.) Well, he has been talking to you 
for three weeks; and you say he has just retained you for 
a certain thing- 

Mr. David. I think you are mixing him up with this de¬ 
fendant Rubin. There are four of them here, and I think you 
are referring to one of the defendants whose name is Rubin. 

The Court. Very well. 

Mr. Tarver. All defendants have been here for two months. 

Mr. David. The point is that under the Sixth Amendment 
he is entitled to the assistance of counsel of his own selection, 
and he should be afforded a reasonable opportunity to en¬ 
gage counsel—this case having been set down rather quickly. 
He has not had an opportunity to go fully into the case with 
me. and he has not been able to have his witnesses summoned 
or to have depositions of the witnesses taken, for the purpose 
of presenting his defense. 

The Court. Very well, sir. 
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Mr. Tarver. This case is being reported; and since excep¬ 
tions have been taken from your Honor’s rulings, I should 
like the facts to appear in the record, which are that these 
four defendants were brought to Washington two months 
ago; that Mr. Solomon has been engaged by Mr. Neufield 
for more than a month, because he called at my office at the 
time. Mr. John P. Mullen called at my office at least a month 
ago and stated he represented Flynn. Mr. David called at 
my office a week ago and said that he had been employed by 
Flynn for the purpose of getting a reduction of bond. 

Mr. David. Only that and not generally employed. 

The Court. I understand, and you have your exception. 

The Court. Now, if Mr. Miller will come, we can proceed. 

(Following a brief pause.) 

The Court. Mr. David, will you remain, please. 

Mr. David. I have had no opportunity to talk to the de¬ 
fendant. I shall be downstairs. 

42 The Court: Very well. 

(Following further delay, Mr. Robert Miller entered 
the courtroom, and the following occurred:) 

The Court. Mr. Miller, are you ready to go to trial? 

Mr. Miller. Your Honor, I understand that you sent a 
Marshal after me. 

The Court. No; I sent my messenger. 

Mr. Miller. Well, I did not meet your messenger. May I 
say to your Honor that you asked me to represent one of these 
defendants, and I have worked on it all yesterday evening and 
part of this morning, so as to try to make a defense. 

The Court. Yes. 

Mr. Miller. I respectfully say to your Honor that if you 
give me a couple of days more I would be ready for the one 
defendant. 

The Court. Your representative announced to the court 
that you said that you were ready, and that you were in Police 
Court and would be here in a few minutes. 

Mr. Miller. I told Mr. McMenamin to say to your 
Honor- 
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The Court (interposing). I am not going to continue the 
case. We will try it now. To which Mr. Miller said he did 
not except. 

The Court. Well- 

Mr. Miller. And smile; that is what I want your Honor 
to do. 

The Court. Bring the defendants up. 

(Thereupon the defendants were brought before the Court 
and took seats near the counsel table.) 

Mr. David. May I talk to the defendant Flynn for a minute? 

The Court. Yes. If you want to talk to him I will take a 
short recess. 

Mr. David. May I talk to him in the other room? 

The Court. Yes, sir. 

(Following a brief delay, the following occurred.) 

Mr. Solomon. Your honor, may I approach the bench to 
make a statement not in the presence of the jury? 

The Court. Yes; come to the bench. 

(Thereupon counsel for all .parties approached the bench 
and conferred with the Court in a low tone of voice, as follows:) 

Mr. Solomon. I was advised a few moments ago that six or 
seven years ago a defendant by the name of Waldron, 
43 I think they said, pleaded guilty to this offense and was 
sentenced by your Honor to fifteen years. 

Mr. Tarver. Spencer Waldron, who was sentenced to five 
years in each of the cases. 

Mr. Solomon. I do not know where the defendant is now. 

Mr. Tarver. He is in Alcatraz. 

Mr. Solomon. I was going to ask your Honor to bring him 
here. My client says he does not know him and never had any¬ 
thing to do with it. 

The Court. If you want men here, you want the application 
made seasonably. 

Mr. Solomon. Well, I did not know it until this morning. 

The Court. I understand; and you may find something else 
during the trial. The motion is overruled. 

Mr. Solomon. May I have an exception? 
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Mr. Tarver. May I state that his client knew it in 1934, be¬ 
cause I have a letter from the defendant at that time, stating 
that. 

Mr. Solomon. Well, the Government can bring him on, and 
we cannot. 

The Court. I understand. 

Mr. Solomon. Your Honor will not issue an order for him? 

The Court. No; I will not. 

Mr. Solomon. May I have an exception?* 

The Court. No; I understand he is in Alcatraz. 

Mr. David. Your Honor, I should like to say that I had a 
short talk with the defendant Flynn, and he tells me that he has 
some witnesses to assist him in this case—his brothers, one of 
whom would come down here. He showed me a letter from his 
brother, saying that the notice is so short that he could not get 
here unless he had a little continuance in the case so that he could 
come down and confer with counsel. 

A man was trying to reach me yesterday afternoon, on long 
distance—a friend of this defendant. I was out of my office, and 
was in the courthouse most of the afternoon. When I got back 
to the office about 5: 30 the long distance operator said that a 
man was trying to reach me from New York. I said that he 
could reach me at my home last night. About 7 o’clock this man 
called me and said that he was a friend of the defendant Flynn 
and would like to come down here or get his brother to come 
down and confer about this case, to assist this defendant and to 
get the names and addresses of his witnesses. I told him that the 
case was set down, as I understood it, for trial today. He said 
that was too short and he could not help him. 

44 This defendant tells me that if given an opportunity 
to have some lawyer of his own selection to listen to 
the circumstances connected with this case and make the 
necessary investigation and prepare for trial, then he can 
present his defense; but if he is forced to trial this morning, 
he is helpless and will have to hobble along the best way he 
knows how. 

Now, your Honor, he can make that statement to you, him¬ 
self ; but I have spoken to him for ten or fifteen minutes here, 
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and I believe that the case ought to be investigated by coun¬ 
sel—I mean for a short time; I do not mean for a long delay. 

The Court. You had ample time to investigate the case; and 
if he has not obtained counsel of his own selection, it is his 
own fault. 

Mr. David. Well, all we can do is to note an exception on 
the record. 

The Court. I understand. 

Mr. David. You might have to take some depositions in this 
case, if we cannot get the witnesses. 

The Court. Very well; we shall proceed until the time 
comes. Are you representing him? 

Mr. David. No, sir; he has not employed me. 

The Court. But are you representing him? 

Mr. David. No, sir. 

The Court. Well, the Court appoints you to represent him. 

Mr. David. I take an exception; and I want to say that I 
have not had an opportunity to prepare, in this, to represent 
him. 

The Court. Well, you have been talking to him for several 
weeks. 

Mr. David. Well, I was sent for on the 8th of November. 

The Court. You were in my office three weeks ago. 

Mr. David. Well, I was sent for on the 8th of November. 

The Court. Very well. 

(At the conclusion of the foregoing conference, counsel re¬ 
turned to the trial table and thereupon the following occurred.) 

A jury was duly sworn to try the issues involved in the case, 
after which Mr. Tarver, Assistant United States Attorney 
made an opening statement to the court and jury. 

45 Whereupon the Government produced as a witness 
Jacob Gritz, who, after being duly sworn, testified, in 
substance, as follows: 

On June 10, 1932, I resided at 807 Otis Place, Northwest. 
I used to go practically every day in the Branch of the Wash¬ 
ington Mechanics Savings Bank located at 3608 Georgia Ave¬ 
nue. In 1932,1 believe it was June 10, close to noon, my wife 
needed some change—two or three dollar bills to be changed. 
I left my place of business to go to the bank. My business 
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I 

was located at the corner of 3600 Georgia Avenue, three doors 
south of the bank. In going to the bank a man bumped into 
me—when I got out from the lobby, and he used profane 
English that I didn’t like. Asked if knows who the man was, 
and witness answered; I believe he is the man sitting first in 
the corner [indicating]—first in the comer. 

By Mr. Tarver: 

Q. I place my hand on his shoulder [indicating one of the 
defendants]. Is that he? 

A. Yes, sir. 

Q. Can you tell me, Mr. Gritz, definitely whether this is 
the man? 

A. Yes, sir: that is the man. 

By Mr. Tarver. For the sake of the record, I indicated the 
defendant Flynn. 

Q. What happened after that? 

A. I had no inclination for that kind of language, and I 
turned my head. And that was just right at the corner. And 
at six feet from the corner a car was standing and the man 
jumped in the car, and the car drove away. It was a black 
Chevrolet. 

Q. How many men jumped in the car? 

A. The car was full; he was the last man in the front seat. 
And he jumped in; and before the door was closed, the car 
rolled away. It was a two seated car, four-door sedan. 

Q. Did you ever see the man Flynn again? 

A. I saw him when a detective sergeant came up with the 
pictures- 

Mr. Miller (interposing). Just a minute. I ask that a 
juror be withdrawn. 

The Court. Well, do you object? 

Mr. Miller. Well, it does seem to me— I ask your 
46 Honor, in view of this statement about a picture being 
seen over in police headquarters, that a juror be with¬ 
drawn—for the improper statement of this man. 

By Mr. Tedrow. I join in that. 

By Mr. David. I join in that request. 

The Court. Very well; I overrule that. 

By Mr. Miller. Your Honor is familiar- 
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The Court (interposing). Yes; I heard you argue that case, 
and I learned this rule from the Court of Appeals myself. 

I overrule the objection and tell the jury to pay no attention 
to his stating that he saw a picture. 

If you have anything further to say, come to the bench. 

By Mr. Miller. No; I will not come to the bench. Your 
Honor will allow me an exception, please? Your Honor said 
I learned the law. 

The Court. Yes, but- 

By Mr. David (interposing). An exception, please. 

By Mr. Tedrow. An exception. 

By Mr. Solomon. May it be understood that when one 
counsel obtains an exception, it will apply to all, so that we 
shall not jump up all the time? 

The Witness testified: After the time I described I saw 
Flynn in person. 

Q. When was that sir; and where? 

A. After they took me to New York, in the General Ses¬ 
sions Court, I saw him twice. 

Q. When? 

A. Once I saw him in the court and once I saw him when 
the marshal brought him- 

By Mr. Tarver (interposing). Just a moment, please. 

By Mr. Miller. There we are getting into the same 
situation. 

47 The Court. What is the question, please? 

The Reporter (reading): 

“Q. Mr. Gritz, did you ever see Flynn in person after the time 
that you describe? 

• “A. I did.” 

“Q. When was that, sir and where? 

The Court. He can answer that. 

By Mr. Miller. He is talking about some place in court, in 
New York. 

By the Court. Did you see him here in the District? 

A. Only the time- 

Q. (Interposing.) Do not tell, “the only time”. Did you see 
him again in the District? 

A. I see him now. 
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Q. You never say him between that time?* 

A. No, sir; I never saw him before. 

The Court. Very well; the objection is sustained. 

By Mr. Miller. Thank you. 

By Mr. Tarver. May it please the Court, I should like to ask 
if he did see him in New York. 

The Court. It does not make any difference. He says he sees 
him here, and says that it is the man he saw this day. 

By Mr. Tarver. May it please the court, this case depends 
upon the recollection of the witnesses who observed the crime 
seven years ago. 

The Court. If the man says he saw him some other time, that 
does not add anything to it. 

By Mr. Tarver. May it please the Court- 

The Court (interposing). I have ruled, sir. You can ask some 
other question, if you have anything further. 

By Mr. Tarver. I should like to ask a similar question to this, 
with respect to another occurrence. 

The Court. It does not make any difference whether he has 
seen him forty times, if there is not something that he said that 
is connected with this case. 

Mr. Tarver. That is all. 

Mr. Tedrow. No questions for the defendant Foley. 

48 The Court. Is there any cross-examination? 

By Mr. David. Yes. Your Honor understands that 
I have not had a chance to talk to my client and have not 
had any opportunity- . 

The Court. Well, we have heard that several times. 

Thereupon, on cross-examination (by Mr. David) the wit¬ 
ness testified, in substance, as follows: 

I am fifty-six years old, reside 807 Otis Place NW., and am 
not now in business. For the last few years I have been a 
very sick man and can’t do anything. I wouldn’t call it a 
nervous break-down, but I am under a doctor’s care all the 
time. Previous to that I was for four or five years, once a 
month, sometimes twice a month, sometimes three times a 
week—just whenever necessary. For the last thirteen years 
I have resided at 807 Otis Place, owned by me. 
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Since 1932. during the winter months—for the last five years, 
I have been at Miami, Florida. I was in Florida in 1905, 1906, 
1907, and 1908. Since 1908, I was not in Florida. Since 
June 10, 1932, I have been at my home in Washington. I 
have never been confined in a hospital here. Prior to June 
10, 1932, I was in business at 3600 Georgia Avenue and since 
1907. the same building as my residence. The residence up¬ 
stairs is 807 Otis and the entrance to the store is 3600 Georgia 
Avenue. It is the same building. 

By Mr. David. Stand up, Mr. Flynn. (The defendant 
Flynn stood in the court room.) 

Q. And you say you only saw him once, and that was June 
10, 1932? ' 

A. I did. 

Q. That is over seven years ago? 

A. Yes. 

Q. Is that down- 

By Mr. Tarver (interposing). He did not say he saw him 
only once. 

By Mr. David. That is what I understand in the testimony. 

The W itness. I did. When it was tried to ask w’hen I saw 
him again I said I saw him on a couple of occasions. 

The Witness was asked how he knows it was June 10, 1932, 
and what fixed that date in his mind and the witness answered 
because it happened to be a Jewish holiday, the day the 
49 Jewish people received the Bible at Mount Sinai. On 
June 10. they received the Bible. I got that from my 
own Bible, the Jewish calendar, and not the English calendar. 
It is liable to come June 10th or June 12th and sometimes the 
15th; it is according to when the English calendar comes out. 
But on the Jewish calendar it comes out all the time on the 
same day. I found that in the Old Testament. I know where 
that is, but can’t tell you the chapter and the verse. If you 
give me the Bible, I will give it to you. I used to study— 
being a Rabbi, and I studied everything. But for thirty-two 
years, I never followed that, and was engaged in business. 
The man I saw on June 10th—I fixed that as a definite date. 
Saw him on Georgia Avenue, in front of the store, running 
from the bank. 
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Q. Was he running from the bank? 

A. He had his hand in his pocket, and he bumped into me. 
And he used that kind of language; and he jumped in the 
car, around the corner. 

Q. Running from the bank? 

A. No; he was walking pretty good and steady. 

Q. Did you say, a few minutes ago, that he was running 
when you saw him? 

A. Well, call it what you want. 

I say he was coming out and going on the sidewalk, and 
bumped into me. 

Q. Was he walking or running? 

A. He walked with a pretty good walk. 

Q. He was walking, was he? 

A. Yes; he was walking from the bank. 

Q. He did not run at all, did he? 

A. If you want me to say he was running fast, he would 
have knocked me down. 

Q. I’m not trying to get you to say anything. I want to 
know what you said. 

A. I meant he was walking from the bank. I called it 
“running.” 

Q. You did not mean running? 

A. No. 

Q. Did you make a mistake? 

A. I did not make a mistake. I said he was running from 
the bank, and called it walking. 

Q. Did you commit an error or make a mistake? 

The Court. You need not answer that question. 

The witness further testified: 

50 I have no difficulty in identifying this man, now, 
after over seven years. He was clean-shaven. The 
reason he caught my attention when he used that language 
was that he was very good in appearance, and had a blue-serge 
suit on. I believe it was a double-breasted. 

Q. And the color was blue? 

A. Blue serge. 

Q. Bright? 

A. Blue. 
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Q. Do you know what color tie he had? 

A. Well, do you expect me to observe everything like that? 
My goodness! 

The Court. One moment, please; answer the question yes 
or no. 

The Witness. I did not observe; no. 

Q. Did he have glasses or not? 

A. I don't believe so. 

Q. Are you certain about that? 

The Court. He said he did not think so. 

Mr. David. Yes; he said he was not sure; but I w^ant to 
know- 

The Witness (interposing). I did not say I am sure; no. I 
said I do not think so. 

Q. And the kind of hat he w'ore: did you observe that? 

A. I could not say. 

The Court. Just tell what you know. If you do not re¬ 
member, say so. 

Q. Your observation of this man was for about how many 
seconds? 

A. Well. I don’t think it took over one or two seconds. 

Q. One to two seconds? 

A. Yes. 

Q. And this was over seven years ago; is that right? 

A. Yes. 

Mr. David. No further questions. 

By permission of the court Mr. Tarver was allowed to ex¬ 
amine the witness on further direct examination, and the 
witness testified: 

After this man walked into me I went over towards the 
bank. I did not find anybody in front of the bank, and I kept 
saying, “Anybody here?” 

Mr. Miller. I object. 

51 Mr. Tarver. Do not state what you said. 

Q. What did you see? 

A. I walked into the next room, and found everybody 
stretched out on their stomachs on the floor; and I helped 
them get up. 
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Thereupon Ira N. Gulickson produced by the Government 
as witness and was duly sworn, and was about to testify that 
he took some pictures at the bank about six months after the 
date of the robbery, and upon assurance by the counsel for the 
Government that he would prove that the conditions at the 
bank were the same as of the date of the robbery, no objection 
was interposed to the offer of the pictures in evidence. They 
were marked for identification, “Exhibits 2, 3, and 4.” 

Thereupon Thomas E. Elgin was produced as a witness 
for the Government, and after being duly sworn, testified, in 
substance, as follows: 

My name is Thomas E. Elgin and on June 10, 1932, I was a 
teller of the branch bank at 3608 Georgia Avenue. I am now 
manager. The above-mentioned photographs, being Govern¬ 
ment Exhibits 2, 3, and 4, were shown to the witness and he 
testified that they depict the physical condition of the bank as 
it was on June 10, 1932, both interior and exterior views. 

Counsel for the Government handed a card to the witness 
containing what purported to be the corporate seal of the 
Washington Mechanics Savings Bank impressed on said card, 
and offered it in evidence after witness identified it as the 
corporate seal of the bank, to which counsel for the defendants 
objected on the ground that that was not a proper way to 
prove that the bank was a corporation, and that such card 
was incompetent and immaterial, which objection was over¬ 
ruled, to which ruling counsel for the defendants noted an 
exception, the court stating “Further reference would have to 
be made to that.” The card was received in evidence and 
marked Exhibit 5. 

The attention of the witness was directed to June 10, 1932, 
shortly after 11 o’clock a. m., and asked to tell in his own 
words the story of what occurred, and he answered: 

I was in one of the front cages, and two men entered the 
front door and stopped in the middle of the lobby, stamping 
their feet. One approached my counter and proceeded to 
climb over my counter which had three rails. 
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Asked if he saw either of those two men in court 
52 today, and the witness answered: “Yes, the one that I 
learned was Joseph Flynn, the defendant at the extreme 

right. 

Q. I place my hand on the shoulder of the defendant Flynn. 
Is he one of the two men? 

A. Yes, sir. 

Q. All right. What occurred? 

The Witness. We were informed that this was a hold-up 
and to act accordingly I had my eyes on the party coming 
over my cage, Mr. Flynn, and he climbed over the top of the 
cage and down and ordered us out—ordered me out of the 
cage and ordered us to face the vault at the rear of the bank, 
and we were then sent to the rear office in a group, and we 
were ordered to lay on the floor; and, of course, after a period 
of time elapsed, a customer came into the office and hollered 
and asked- 

Mr. Tedrow. We object. 

By Mr. Tarver. 

Q. Never mind that. Who was the customer who came in? 

A. Mr. Jacob Gritz. 

Later I ascertained money was missing. We immediately 
settled the cages. I settled my own and found $3,032 missing. 
Approximately $9,030 was missing throughout the bank. 

Q. How many men did you see at the time of this holdup 
other than bank employees? 

A. At a glance, just one. 

Q. Did you not testify, sir, that you saw two come in? 

A. Oh, yes. I got a glance at the individual to the side of 
me, but a full view of the gentleman approaching my cage. 

Q. Did anything prevent you from getting a better view 
of the man who was at the side of your cage? 

A. Yes; because I was looking at the gentleman who came 
over my cage. 

Q. How long did you face in the direction of the door in 
which these gentelemen came? 

A. I should say about 20 or 30 seconds. 

Q. What caused you to turn around? 
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A. The noise in the middle of the lobby. 

Q. Have you seen the defendant Flynn between that day 
and this? 

Mr. Miller. Please do not let that testimony come in, for 
we do not want any mistake. I do not want to object 
53 again. My friend should not ask the question. 

Mr. Tarver. I merely asked the witness whether he 
had seen Flynn between that day and this. The witness an¬ 
swered yes, once. 

Q. Can you give us the date? 

A. August 31,19— I beg your pardon; I wish to retract that, 
I saw him in General Sessions- 

Q. Do not tell us where you saw him; tell us when you saw 
him. 

A. January 18,1933. 

Q. Did you see him on another occasion between that time 
and this? 

A. Yes, sir. 

By the Court. Not where, but just when. We do not care 
about anything else. 

Q. When? 

A. August 31,1939. 

Q. Did you see anybody around the bank the day before the 
robbery or a few days prior to it who resembled any of the per¬ 
sons whom you saw come into the bank at the time of the 
robbery? 

A. About 3:30 the day before the robbery I saw an individual 
in size—who resembled in size and in features the gentleman- 

By Mr. Tedrow. I object to that. I do not think it is compe¬ 
tent, your Honor. This man has already testified that he could 
identify only one man who entered the bank. 

The Court. Now he is telling us that he saw somebody around 
the bank the day before, and he is describing the man he saw. 

Mr. Tedrow. He merely said that he was similar to one of the 
defendants, at best. 

The Court. Well, that is admissible for what it is worth. 

Mr. Tedrow. I will take an exception. 
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Q. I do not think you had completed your answer, sir. You 
said, “Who resembled in size and features the man-” 

Who? 

A. The defendant on my extreme left. 

Q. I place my hand on the shoulder of the defendant Foley. 
Is this the man you indicate? 

Q. Where was it you saw him? 

54 A. The day before the robbery, about 10 minutes of 
3, in the lobby of the bank. 

Q. What was he doing? 

A. He went to the counter and started to write on a piece of 
paper and looked around, and I didn’t get a good glimpse of 
him, but he looked around and w'ent on out of the bank. 

Q. Was that all he did in the bank, that you saw. 

A. Yes. 

On cross examination (by Mr. Tedrow), the witness testi¬ 
fied, in substance, as follows: 

The man I referred to who came in the bank the day pre¬ 
ceding the robbery resembled in stature and features the de¬ 
fendant Foley. 

Q. You would not be prepared, would you, to identify Mr. 
Foley as one of the men who came in the group to rob the 
bank? 

A. No, sir. 

Q. You’re sure you could not identify him? 

A. No sir. 

Q. Your testimony is also that on the day preceding this 
robbery you had only a glimpse of him as he went out. 

A. Yes. 

Q. And further that on the day of the robbery you had only 
a glimpse of him because of the fact that you were looking 
at another man who climbed over your cage. 

A. A glimpse of another individual. 

On cross examination (by Mr. David) the witness testified, 
in substance, as follows: 

My present employment is assistant cashier and branch 
manager of the City Bank, which did not absorb the Washing¬ 
ton Mechanics Savings Bank, but it has the same charter 
with a different name. I had been employed at the Washing- 
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ton Mechanics Savings Bank about 10 years prior to the | 
robbery. From the beginning, I was bookkeeper, then teller 
and on to assistant cashier at the present time. It has just j 
been a change of the name of the bank. I have been assistant j 
cashier since 1934. I was manager for about two years prior 
to that. 

On June 10, 1932, I was paying and receiving teller 
55 combined, of Washington Mechanics Savings Bank. It 
is a small branch and four acted as tellers, but one was 
an officer who acted as a teller, and the rest were tellers, but 
one was assistant teller and bookkeeper. Mr. Lloyd W. Davis, j 
who was higher in rank than myself was the officer who acted 
as a teller. All four of us were at this counter shown in this 
picture, one of the Government’s exhibits. We had no 
cages—just a counter. This picture is a true representation j 
of the bank as it was on June 10, 1932. I was stationed on 
that date at the right corner of the front portion of the 
counter, the approximate length of which counter was about 
eighteen feet, maybe not that much—maybe sixteen feet. 
The counter was the type like the patented John Poole coun¬ 
ter which was used at the Federal American Bank. The 
approximate height of the counter was four and a half to five ! 
feet. I am five feet eight in height. 

Q. It was not as high in length as I am in stature?- 
A. It was less than my height. 

The money was kept in the drawers behind the counter. I 
had one large drawer. There was a brass or iron rail above the 
counter. I was at the front portion of the counter. 

Q. Where were the other three employees, one of whom was 
an official of the bank, stationed at that time? Along side you? ! 

A. No, sir. Where the counter breaks. He was down the side ! 
aisle—lobby aisle, about 20 or 25 feet from me. J 

Mr. Lloyd W. Davis was paying, receiving, and note teller, j 
He was stationed down the lobby from me. He cashed checks | 
and received deposits. I was not an officer of the bank. I was 
merely an employee. Mr. Davis had been an officer of the bank [ 

4 or 5 years. He was not a member of the Board of Directors. 

He was able to perform official business in the name of the cor¬ 
poration. Neither the president nor the vice president was at 
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the bank. In the absence of the president and the vice president, 
Mr. Lloyd W. Davis performed official functions of the higher 
officials. He had been an official of the bank for some years be¬ 
fore June 10,1932. The bank opened at S:30 a. m. The officer 
in charge, Mr. Lloyd W. Davis, opened the vault. He was the 
first official to get to the bank in the morning. 

Q. What time did you gentlemen arrive? 

Mr. Tarver. May it please the Court, I object to this 
56 line of testimony. It is entirely irrelevant. 

Mr. David. I do not think it is. It is going to be a 
very important question in this case, in view of the way in 
which this indictment is drawn. 

Mr. Tarver. He wants to know which man opened the bank. 

The Court. It is charged here that this money was taken 
from the immediate and actual possession of Thomas Elgin. 

Mr. David. Exactly. 

The Court. Now counsel wants to know who was in charge. 
He wants to know if Elgin was in charge and whether the 
cage he was in was something of which he had custody. 

Mr. David. Your Honor sees the line of questioning I am 
following. I think it is very important in this case. It has 
to do with the way in which this indictment is drawn. 

The Court. Proceed. 

Q. Mr. Elgin, did you gentlemen, other than Mr. Davis ar¬ 
rive at or about the time he did in the morning to open the 
bank? 

A. About the same. 

Q. Did he carry the key to the front door of the bank? 

A. Yes, sir. 

Q. If you gentlemen got there before he did, you waited 
until he opened the door? 

A. No, sir; we had keys too. 

The witness further testified: Each of the employees en¬ 
tered the bank as he arrived. I believe at that time I could 
get into the vault. I have the combination. I know the 
combination. It was not a part of my duties to open the vault 
and take out the money. I took my own portion of the money 
out. I can’t say who opened the vault that morning. I 
couldn't say whether I got there before or after Mr. Davis that 
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morning. I don’t remember, and I don’t remember if the 
other employees of the bank arrived about the same time I i 
did or before. It has been a very long time ago—more than 
seven years ago. I have seen a great many people since that j 
time coming into and going out of the bank. That is perfectly j 
natural. 

Q. You don’t have the opportunity to observe everybody 
who comes into that bank for the purpose of fastening their 
facsimiles on your mind? Is that right. 

A. I remember quite a few faces, but in the course j 
57 of a day dozens and dozens of people come and go. 

Since June 10, 1932, I have seen thousands of de- 
positors come and go. 

On June 10, 1932, after I counted my money I found out 
that $3,032 was missing from my cash drawer. I had one 
cash drawer. A total of $9,000 was missing from the bank. 

Q. Have you any idea how much you had in that drawer j 
when you opened the bank that day for business? 

(The Witness examined papers.) 

Q. What are you consulting. Mr. Elgin? 

A. Cash sheets, made on June 10, 1932, in ink. They are 
records of the bank which I got yesterday from the bank. I ! 
did not make up that memorandum myself. “Each one, sep¬ 
arately” made it up—each teller who controlled that particular 
portion of cash. 

Q. Have you any way of indicating how much money you 
had in the drawer where you were standing that belonged to 
the bank on June 10, 1932? 

A. Of course, when we started off, we started off with 
various figures, and then as the deposits and moneys came 
in- i 

Q. What do you mean by that? Explaint it to me. 

A. Well, say we might have from the night before $5,000, 

$6,000-- 

Q. Not what you might have had- 

The Court. What counsel wants to know, how do you know 
what w’as in the drawer? 

Mr. David. Exactly. 
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The Court. You said part of it was taken from your cash 
drawer. I understood you to say you have got your cash from 
the vault that morning. You said there was $3,000 odd taken. 
Counsel wants to know how much was in the drawer when 
you first placed the money in it that morning and how much 
was paid out of that amount. You say you were both a re¬ 
ceiving and paying teller. How much money was in the drawer 
and how can you tell? That is what you want to know, isn’t 
it. Mr. David? 

Mr. David. That is what I want to know. 

The witness answered. When I made settlement at the close 
of business, I took my checks of all natures and my cash and 
balanced it with my credits and a figure to start off with from 
the night before. 

Q. Have you on that slip the amount that you had in 
58 that drawer when you started to do business on June 
10, 1932, when the front door w r as opened? 

A. Yes, sir. It shows $3,533.27, in my particular drawer. 

Q. You cannot speak about the drawers of the other em¬ 
ployees, can you? You do not know anything about that? 

A. Well there is a record here. 

Q. No, no. That is what they handed you. 

A. Yes. 

The Witness. I can only talk about what was in my cash 
drawer. From the time I began business on June 10, 1932, 
and the time the robbery occurred I received in deposits 
810,000. After the robbery the cash was balanced right away, 
before taking any more. The shortage was $3,034.23. 

Q. You had a gross of $13,533.27, is that correct? 

A. Well, I give you rough figures, sir. 

Q. All right. Appproximate figures will do. 

A. Around thirteen thousand. 

Q. You must have paid some checks; right? 

A. Yes. 

Q. How much did you pay on checks? What was the total 
amount of checks? 

A. About Four Thousand. 

Q. What did you have in the drawer after this occurrence?' 
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A. Let me get this right, now. I had 10.000. Around ten. 
The deficit in my drawer was $3,034.23. 

Q. In actual cash, around ten? Well, what do you say the 
deficit was? Was it in the shape of cash or of checks? 

A. In the shape of cash. 

Q. What? 

A. In this settlement there are some checks. 

Q. Some checks in that? But is it clear in your mind, con¬ 
sulting your own record there, that after the occurrence there 
w’as an actual deficit with respect to the drawer in which you 
kept money, or did the deficit occur in the other drawers? 

A. There was an actual deficit in my drawer of $3,034. 

Q. How did you have ten thousand in the drawer? Did 
you have some checks? 

A. Yes, sir. 

Q. You had checks and cash amounting to $10,000 after 
the occurrence; is that right? 

A. No, sir. 

Q. Well, straighten me out on that. 

A. There was about ten thousand left in the drawers. 

Q. No, no; not the drawers. Excuse me, but I want to 
confine myself to your drawer. 

A. In my drawer there was around $10,000 left. 

Q. After this occurrence. 

A. Yes, sir. 

Q. There was no deficit in your drawer, was there? The 
deficit occurred in the other drawers? 

59 A. There was an actual deficit in my drawer of 
$3,034. 

Q. Did that consist of checks, or money, or both? 

A. That was money. 

Q. Are you sure of that? Does that appear on that sheet? 
You didn't indicate the time. You have the date, but what 
time was it when, as indicated by this paper, there was a 
deficit of $3,034.23? 

A. I imagine it was about a quarter of twelve. 

Q. How shortly after this occurrence was that? 

A. A very short time. 

Q. How many minutes? 
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A. Maybe two or three minutes we started to count. 

Q. All business of the bank ceased during this recapitulation 
of money matters? 

A. Yes. 

The witness further testified the paper says “short, 6/10/32, 
$3,034.23.” 

Q. You didn't see anybody take that money, did you? 

A. No. sir. 

Q. You don’t know what happened to it, do you? I mean 
of your own knowledge, now. 

A. No. sir. 

The witness further testified. 

Q. Where did you and the other three go when you were 
commanded to go somewhere. 

A. In the back office and laid on the floor. 

Q. Is that indicated on this picture? 

A. Yes, sir. 

Q. Show me where that is. please. 

A. Right through the bank proper to the door in the rear 
[indicating]. 

(Witness indicated by making a mark on the picture.) 

We went about forty feet, to an office in the rear, which was 
used by the loan officer. He was not there at the time. We 
were not blindfolded in any way. There were about seven in¬ 
cluding bookkeepers who went to the rear room. There were 
six of us actually behind the counter at the time of the oc¬ 
currence, all of whom left their stations and went to the back 
room, by the order of the gentleman who came over my 
counter. 

60 Q. You got a glimpse of him. didn't you. over seven 
years ago? 

A. Yes, sir: about twenty seconds. 

Q. As much as 20 seconds? 

A. Yes. 

Q. It didn't take that long, did it? 

A. I imagine it was that long. 

Q. It was probably a second or two. wasn't it. Mr. Elgin, 
in view of the circumstances? It couldn't have been 20 sec¬ 
onds isn’t that right? 
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Mr. Tarver. The witness has testified. 

Mr. David. I said. “Isn’t that right?” 

The Witness. I should say around 20 seconds. 

Q. You were excited, were you not, naturally? 

A. I wasn’t very excited. 

Q. Were you as cool, calm, and collected as you are now? 

A. I believe I was. 

Q. This thing did not worry you in any way. did it? It 
didn't bother you did it? 

A. To an extent. I didn’t like a gun in my face. 

Q. A gun in your face? You didn’t mention that before? 

A. Well, that may be .just a phrase that I might say. There 
were guns in the hands of the individuals. 

The witness further testified. I don’t think I mentioned the 
guns in my examination in chief—just didn't think of it at the 
time. I don’t think I had forgotten it. At the time the man 
went over the counter I was watching him. Me climbed over 
and I saw him climbing over. He grabbed the rail and came 
over. He did not brush up against me. He gave the order 
for us to turn and face the wall. Gave the order after he 
came over the counter. He did not grab me. He faced me. 
He was as close to me as this gentleman | indicating court re¬ 
porter], lie was about two feet from me. I was watching 
him. 1 said nothing. I obeyed the order after he got down 
in the cage and ordered us to turn. I couldn’t say that all of 
us turned at the same time and went back into the room. 1 
was not looking at them. They were all in a group—the em¬ 
ployees of the bank. They were not in a line—just in a group. 
They had to straighten out later in a line to get through the 
door. I can’t vouch for that. As 1 stepped out of the cage, 
or compartment. I was with the bookkeepers, and we went 
back. Can’t say how long it took us to get back there. 

01 By the Court: 

Q. How many feet? I)o you know? 

A. From my cage to the rear office? 

Q. To the rear room. 

A. About forty feet. 

The Witness. The door was open to the room when we 
entered it. 1 remember correctly. All the seven employees 
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including Mr. Davis went through that opening into the rear 
room. It was about a minute we were in that room. 

There were two men who came into the bank. I glanced at 
one, and one advanced to me. and 1 kept mV’ eyes on the one 
that advanced toward me. I never saw that man before. 

Q. You mentioned that you saw Flynn. You had the dis¬ 
trict attorney put his hand on Flynn’s shoulder, and you 
undertake to tell the jury today, seven years afterward, that 
under the facts and circumstances you have detailed, this is 
the man who came in and jumped over the counter? 

The Court. Just answer that, yes or no. 

The Witness: Yes. 

Q. Sir? 

A. Yes. 

The Court. Yes. 

Q. You mentioned something having seen this man 
in August 1939. I will ask you whether or not that was 
upon the occasion when he came to this courtroom to plead 
to the indictment? 

The Court. You can answer that, yes or no. 

Q. Answer it yes or no. the Judge said. When he came to 
this courthouse to plead to this indictment, more than seven 
years old. 

A. No. 

Q. W here did you see him? 

The Court. Wait a minute, now, I do not want to get into 
any trouble. 

Mr. David. I know what your Honor means. We want to 
keep the thing legal. 

The Court. Right. 

Q. Mr. Elgin, in whose custody was the money in the 
drawer of your associates? First, the official of the bank. Mr. 
Davis, and then these two employees? It wasn’t in your cus¬ 
tody was it? 

02 A. A portion of it was in my custody for the par¬ 
ticular day—each day’s business. 

The Witness. The money in the drawers of the other em¬ 
ployees was not in my custody. I had nothing to do with 
that. I could not go into the drawer of another employee and 
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handle money therein. No other employee could come to my 
drawer and handle any money therein. I had a key to my 
drawer. I locked the drawer when l went to lunch. The 
drawer was to the right of where I stood. We had separate 
compartments in the vault, which were kept locked, in a safe- 
deposit box and money l took to the drawer was kept therein. 
1 would take the money from there and take it to the drawer. 
I did not go to Philadelphia to identify a man. other than 
these four defendants, as having been connected with this 
robbery. Of my own personal knowledge theie only 

two men who were engaged in this robbery at the bank—I saw 
only two. 

Whereupon. Lloyd W. Davis was produced as a witness for 
the Government, who. after being sworn, testified, in sub¬ 
stance. as follows: 

On June 10. 1932. 1 was assistant cashier of the Washington 
Mechanics Savings Bank and Manager of its Georgia Ave. 
branch. The Bank was doing business as a corporation under 
the laws of Delaware, to which testimony Mr. Miller, counsel 
for defendant Rubin, objected, and Mr. David, counsel for 
defendant Flynn also objected on the ground that that was 
not the way to prove corporate capacity of the bank. The 
court observed that the Court of Appeals had decided that is 
the way to prove it. 

Mr. Tarver showed the witness Government exhibit No. 5 
(submitted heretofore for identification) which consisted of a 
card with an impression thereon purporting to Ik* the corporate 
seal of the defendant bank. Mr. David objected to its use. 

The Court. I admitted ii and allowed you an exception. 

By Mr. Tarvf.k. Q. That was the corporate seal? 

The Witness. Yes, sir. 

The Witness (continuing). I was an officer of the bank on 
June 10. 1932—assistant cashier. 1 was in the bank on that 
date. when, approximately between 11 and 11:30 in the 
morning. I heard someone holler “Stick them up." 1 was 
leaning over a counter figuring interest on a note. >o 1 didn't 
pay any attention to it. Someone out in front of me 
03 said “Stick them up." And I looked up and saw the 
gun. And by that time someone had walked up back of 
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me—jumped over the counter—and said. ‘‘Turn around and 
inarch back. So they marched me back, and I brought up the 
rear, on the way back; and they laid us down on the floor. 1 
did not get a n very good look at any of the faces of the men I 
saw in the bank. I don't think I could identify any of them. 

The money in the bank belonged to the Washington Me¬ 
chanics Savings Bank. The money in each cage was in the 
possession of tlie teller of each cage. After the occurrence at 
the bank we chec/ied up and ascertained how much money 
was missing, which was 89.030.30. which belonged to the bank. 

On cross-examination (by Mr. David) the witness testified, 
ii. substance: 

For approximately 5 or t> years 1 was an officer of the bank, 
i w:> not a member of the board of directors. On .June 10. 
1032. T was assistant cashier and also note teller. I had a 
drawer in which I had money. Occasionally. I paid checks for 
relief work out of my own drawer. In case of emergency 
I received deposits. 

0. Who got the money out of the vault in the morning, to 
distribute it around? 

A. F.ach teller had his own vault: and then I was in charge 
of the batik. Therefore I adjusted that money according to 
how much money they needed. 

Q. Under the rules and customs of the bank, were not you. 
as assistant cashier, in charge of the money? 

A. In charge of the money in the bank? 

Q. Yes. 

A. Kaeh teller was responsible for his own money. 

Q. But weren’t you in charge over them; didn't you have 
supervisory power and custody of that money? 

A. Yes. sir. 

Q. That is right, is it not? 

A. 1 could adjust the money at any time I wanted: yes. sir. 

Mr. Tarver. I did not got the answer. 

The Witness. 1 say I could adjust that money or give them 
additional money or take away from them any time I wanted 
to—from the valut. 
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04 By Mr. David: 

Q. And they looked to you. as the officer in charge of 
that money and having supervision over it? 

A. Yes, sir. 

Q. As being in charge of the bank? 

A. Yes. sir. 

Q. Because I understood you to say you were the manager of 
the bank, also?* 

A. Yes. sir. 

Q. W here was the president of the bank? 

A. 1 imagine he was at our main office. 

Q. Where was that? 

A. That wasat Eighth and G Streets. Southeast, at that time. 

Q. And the vice president of the bank—where* was he? 

A. The vice president was at that same office: because we 
were notified at that time. 

Q. And this institution or banking house on Georgia Avenue 
was just a branch: is that correct? 

A. That is correct. 

Q. And you were in exclusive charge there, for the bank; is 
that right? 

A. Not exclusive; I had to account to the other, higher officers. 

Q. And they looked to you to account for that branch; is that 
right ?■ 

A. Yes. sir. 

Q. How long had you been the manager. Mr. I)avis? 

A. Approximately five or six years. 

Whereupon, RichahdS. Sanderson was produced as a wit ness 
for the Government, who, after being sworn, testified, in sub¬ 
stance: 

A; the present time I am employed in the I'. S. Secret Service. 
Treasury Department,. On June 10. 1052. I was em¬ 
tio ployed as bookkeeper and auxiliary teller of the so-called 
Georgia branch of Washington Mechanics Savings Bank. 
On that date, as auxiliary teller. I had charge of auxiliary cash, 
but cannot you the* exact amount that was there on that 

(late. 1 had money in my possession or eu>tody. Asked to tell 
what occurred on that day. the witness answered: 
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In thr* morning, about 11 or 11: 30. there were no customers 
in the bank, three or four of us who were employees in the 
bank grouped together near the front cage. My gaze was 
fixed towards the front door, and I noticed two men come in. 
I /id not pay any particular attention to them until I saw 
one man draw a revor/er. 

Q. All right: Let me stop you right there: Do you see either 
or both of those two men in court right now? 

A. There is one man in court, here. now. 

Q. Which one? 

A. Thai man right there | indicating j. On this end 
[ indicating |. 

A. Yes. 

Q. 1 place my hand on the shoulder of the defendant Foley. 
A. Yes. 

0. Is this the man you indicate? 

A. That is the man who came into the bank and drew the 


gun. 

(>. (h) ahead, sir. and continue with your story. Do you 
see the other man? 

A. Well. I saw two or three. I know there were at least 
three. 1 partially—I can recollect that they approached and 
came up to the cage, and there was a command given by one 
of them—i don’t know who—to “Stick them up. damn you." 
“Stick them up"—which we did. And there was another com¬ 
mand given to “Turn around." And we turned around, and 
I have—I know that one or two of them came over the cage 
and marched us towards the back of the bank. We were not 
facing them at the time. They marched us into the back 
room and commanded that we lie down on the floor, face down. 
We were all there. There were about 5 or t> employees there, 
on the floor; and of course there was a lapse of about a minute 
or two. until we heard some one say- 

Q. (Interposing.) Just a minute, please. Were the robbers 
in tiie bank at the time? 

A. Well, ves: the/, were in. One of them took us in the 
back room. 

GG The Witness. After the lapse of about a minute wr 
had been informed or we knew that the bank was empty 
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Then. I think it was Mr. Gritz who came in. And then of 
course we rushed back into tlie bank, and I think one of us 
placed a phone call. 

Q. Did you get a good look at the faces of the men. other 
than Foley? 

A. I cannot identify any of the other men. 

Q. Will you answer my question directly: Did you get a 
good look at their faces? 

A. Xo; I cannot say. sir. 

Q. Xow, answer the next question I shall ask you. very 
narrowly: Just say what the question calls for: Have you seen 
the defendant Foley at any time from that time when he was 
in the bank, until this morning? 

A. Yes, sir. 

The Court. Xot where, but whether you have ever seen 
him. 

The Witness. Yes. sir. 

By Mr. Tarver. How many times? 

A. Two times. 

Q. ('an you give us the dates of these two times—not the 
place, but the dates? 

A. I saw the defendant Foley in January 1933: I think it 
was Jan. 19. 1933. 

Q. Now when was the next time you saw him? 

A. The second time was June of this year (1939). 

The witness continuing: I cannot say that I saw anything 
in the hands of any of the three men 1 saw. 

Q. Did you see a gun in the hands of any of them? 

A. No: I cannot say I did. 

Q. Did you not testify that you saw a gun in the hands of 
Foley ? 

Mr. Tedrow. T object to his impeaching his own witness, 
your honor. I will do that myself if 1 can. 

Mr. Tarver. Strike that question please. Was that a gun 
in the hands- 


Mr. Tedrow (interposing.) I object to that. too. 
The Court. lie said that he saw Foley standing 
a gun. there. Did you want to ask that? 

Mr. Tarver. Yes. 


there with 
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The Court. Why. when you have already asked him. 

Mr. Tarver. Did you see a gun in the hands of any else 
beside Foley? 

67 A. I do remember there was a man standing at the 
other end of the counter, down the side of the bank, 
with a gun. 

By the Court. You do not know who he was, though, do 
you? 

A. No I do not. 

By Mr. David. I move to strike that out, then; that would 
not be material. 

The Court. I think it would. 

Mr. David. Your honor will allow me an exception. 

The Court. Yes, sir. 

By Mr. Tarver: 

Q. Did you ascertain how much, if anything, was taken 
from your cage? 

A. Yes. That evening when we balanced the cash in my 
cage, there was short, I think $1,260. I am not absolutely 
certain about that. 

The W itness. I am certain I was short, an appreciable sum 
of money. I know it was twelve hundred and some odd 
dollars. 

On cross examination (by Mr. Tedrow) the witness 
testified: 

I remember the date—June 10. 1932. I had been employed 
in the bank at that time about 2 or 3 years. I left the bank 
sometime in 1933. I can't give you the exact date. Can’t 
give you the month, think it was in the fall. I was book¬ 
keeper and auxiliary teller at the bank, and on that date I 
was auxiliary teller. At the time of the occurrence there were 
3 or 4 employees of the bank near the front cage. Now that 
I have had time to think about it there were five employees 
in the bank at the time of the hod-up. There were six, in¬ 
cluding myself. Three or four were near the front cage. My 
cage was the last cage down the side of the bank, towards the 
the rear of the bank. I was not in a cage at the time. I was 
standing here [indicating on photograph] at the front of the 
bank, and looking towards the front door. Two men came in. 
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Later in my examination in chief I said I saw 2 or 3 men, and 
that I saw at least 3 men and can definitely say that: that one j 
in the lobby, after the few seconds I saw this man draw the 
gun. 

Q. How many did you see come in the door—two or three? 

The Court. He said he saw two. 

The Witness. I saw two come in the door. 

Q. And then sometime later you became aware that 
68 there were three people in there; is that correct? 

A. They might have come in after I saw the two men. 
My gaze was, of course, fixed on the two men. Customers, of 
course, come through the door regularly, and there was no 
particular reason to notice someone else coming in behind, ex- ; 
cept I know that when one or two men had reached the coun¬ 
ter, there were at least three in the lobby. The gun was drawn 
when he was five or seven feet of the counter. There was 
nothing particularly to call him to my attention before the 
gun was drawn. I cannot recollect that these men stamped 
their feet when they came in the bank. One of these men 
said ‘‘Stick them up, damn you.” “Stick them up.” I cannot 
say which of the two or three men said that. The gun was 
being pointed at me—towards us and in my direction. 

Q. Later on, in your direct examination, you testified, did 
you not, that you did not see a gun in anyone’s hands? 

A. I did see, as I said before, a gun in the hands of a man 
standing on the other side of the counter, down the side of 
the bank. 

Q. What do you mean—that you did not see a gun in any¬ 
one else’s hand? 

A. I suppose I was speaking then of the time when I was 
facing the front of the bank. We were turned around, to 
march back; and I believe that is when I saw the gun, at the 
side of the counter. 

Q. Yes. sir. And when you mentioned on your direct ex¬ 
amination, I believe you said, “Now, I do remember I saw a 
man on the side of the counter with a gun”: is that another 
man with a gun? 

A. That is another man with a gun; yes, sir. 

217923 — 40—5 
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Q. And when you said, “Now I do remember,” do you mean 
that is the first time you have recollected that since this oc¬ 
currence took place? 

A. No. No, I do not. 

The witness continuing: There was nothing that prevented 
me from seeing the faces of those other twx> men. I stated on 
my direct examination, and repeat, that I cannot positively 
identify the other two men. It must have been one man who 
came back of the counter. They may have been two, but I 
know there was a man in back of us, marching us back towards 
the back of the bank. I cannot say how many men were on 
the other side of the counter when the man back of us marched 
us to the back of the bank. We turned from facing the front 
of the bank and went back towards the back of the bank 
practically the moment someone said “Stick them up.” Then 
I believe one of the employees said “This is a hold-up” 
69 and we got a command to turn around w’hich we did, 
at that time, when there were at least three men in 
front of the counter—in the lobby. As I turned around to go 
down to the back of the bank, there was one man down the 
side corridor, down the side lobby. So, to my recollection, that 
would make four men that I saw in the lobby. I know defi¬ 
nitely one man came over the counter. The command for us 
to go to the back of the bank was made after this man came 
over the counter. At that time there were three other men, 
not employees of the bank, out in the lobby of the bank. 
After we were in the back of the bank for a short time I am 
positive it was Mr. Gritz who came in the bank. Then shortly 
after that someone in the bank placed a telephone call. The 
weather on that date was clear, it was a good day. 

Mr. Foley is the man who drew the gun on me. Asked how 
he was dressed and the witness answered: He was wearing a 
felt, snap-brim hat; I cannot definitely state the color; it was 
not a dark blue hat; it was either a medium color or a light 
color or a brown; he had no coat on; he had a suit; the color of 
which I cannot say definitely. It was not a black suit. It 
was not a dark blue suit. It was a light or medium color. 

By the Court. You say he did not have a coat on? 
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The Witness. He had a suit coat on—this part [indicat¬ 
ing] : but he did not have an overcoat or a topcoat on. 

On further cross-examination (by Mr. David) the witness 
testified, in substance: 

June 10, 1932, was a good clear day. I know it was not 
raining. The sun was out. I was out of my cage at the time 
of the occurrence. The cage was enclosed with a wire mesh 
screen, up to a height of about three and a half in the back, 
and of course enclosed in the front with a counter and the 
small railing. No enclosure overhead. It is really not a cage 
like you see in the national banks. It is really just a place¬ 
like where the court stenographer sits. 

The Court. Was there a gate to it, back of it? 

A. No. 

Q. Just open in the back? 

A. Yes, sir; accessible to anyone in the bank. 

Q. The witness continuing: I know there was one man who 
jumped over the counter and who came into the cage 
70 and I turned and marched according to the directions 
of the man, going in the rear room, and all the em¬ 
ployees turned around and went back too. We all marched 
back together. After the occurrence, I checked my accounts 
and found that $1,260 was missing from my drawer, I believe 
or something like $1,260.93. I have no idea the approximate 
amount I received on June 10. 1932 when the bank was 
opened for business. It did not exceed five or seven or eight 
thousand. 

Q. And that money was in your exclusive possession, or in the 
possession of Mr. Davis, the manager of the bank? 

A. Well, it was in my cage, and of course I was responsible for 
that money. It was merely placed in there to handle any par¬ 
ticular rush of overflow of customers or during the lunch hour. 

The witness continuing: when the business of the bank closed 
any day I would count my money, put it in a box and put in the 
va lut. My name was not on the box. I believe the boxes were 
numbered. I cannot recall my number. I am not certain that 
the boxes were numbered. Asked if they were not numbered 
how the witness would identify his box that he handled, the next 
day. The witness answered: There were certain slips, I think, 

i 
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and balance slips were put into the cash, and I could identify that 
the next morning, as cash I was to handle. Each morning I 
would take the same box, and carry it to my station or place and 
put it in the drawer. I did not carry a key to the box with the 
money. I don’t think the box was locked. When I went to lunch 
the drawer was locked, I believe. It was not an automatic lock. 
I think it was a small key lock. I think I carried the key. It was 
locked when during the day when I would be absent from my 
station. When I went to lunch I would lock the cash drawer. 

Q. And as far as your box where you kept the money is con¬ 
cerned, I understand you to tell the court and the jury $1,260 got 
away from you during this robbery; is that it? 

A. Yes, sir. 

Q. You do not know who got that, of course; you did not see 
anybody take that? 

A. No, sir; I did not. 

71 On redirect examination, the witness testified: 

The six employees who were in the bank at the time of 
the robbery were Mr. Davis, Mr. Elgin, Mr. Fingerhut, Mr. 
Lann, Mrs. Clark and myself. Mr. Fingerhut is now dead. 

Q. Can you describe in any way the other robbers, besides 
Foley, that you saw? 

Mr. Miller. He said he could not; he has gone over the 
thing once. 

Mr. David. This is redirect examination. 

Mr. Tarver. He was asked whether he saw them and what 
was their description—by Mr. Tedrow. 

By the Court. Suppose he did see somebody else who is not 
here, and suppose he identified him by description what good 
does that do? 

Mr. Tarver. Very well; I withdraw the question. 

On recross examination (by Mr. David) the witness testified: 

The ‘‘cages” so-called are simply compartments. There were 
five of them in the bank. On June 10, 1932, Messrs. Davis, 
Elgin, Fingerhut and myself were each at or in a separate 
compartment called “cage”. Asked to name them in the order 
in which they were stationed on June 10, 1932, and the wit¬ 
ness answered: As you came in the front door of the bank 
the cage to the extreme left was assigned to Mr. Fingerhut; 
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the cage directly in front, as you came in the front door, was 
assigned to Mr. Elgin; the next cage was mine and the next 
cage was Mr. Davis. Mr. Elgin’s counter or compartment was 
on the corner, and of course between ours in the order named. 

I was immediately next to him. There was a tiny railing that 
goes up from the counter of the compartment. The wood 
counter rises to a height of about four feet, and the railing 
rises about a foot above that. 

72 Wallace F. Randolph was produced as a witness 
for the Government, who, after being sworn, testified, 
in substance, as follows: 

I live at 3800 New Hampshire Avenue, NW. I am secre¬ 
tary of the General Oil Burner Service Company. I know 
where the Georgia Avenue Branch of the Washington Mechan¬ 
ics Savings Bank is, or was, on June 10, 1932, when I had 
occasion to be in that vicinity. Asked to state what he ob¬ 
served and heard, but not what was said to him or what he 
said to anybody, on that date, the witness answered: 

“It was about 11:30 on that date. I had some business to j 
transact in the bank. My wife was with me. I drove up 
directly in front of the bank and parked. My wife was seated ! 
with me on the front seat of the car. I was driving. I got 
out of the car, passed around in front of it, and approached 
the door of the bank which was opened—double doors opened, 
being warm, both of them were open. As I was approaching j 
the door, I did not see anyone in the bank at all. I proceeded 
slowly up to the door; and just before entering, a man stepped j 
out from the left hand side of the door; and in the meantime 
other men had come from the back of the bank and began 
rifling the drawers. Asked if the witness saw in the court j 
room any or all of those men, and he answered: Well, I see 
the one who was on the door. The large gentleman with 
glasses. 

By Mr. Tarver: 

Q. I place my hand on the shoulder of the defendant Neu- 
field. Is that the man? 

A. That is the man; yes, sir. 

The witness continued: I remained in front of the door, and j 
saw the full operation of the robbery. There were two men ! 
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back of the counter, and they would open the drawers and 
put the money up on top of the counter; and the small man 
would run along the counter and stuff it in a bag; a large 
white bag similar to a pillow case. And evidently, after they 
were through and had gotten all they thought they could, they 
passed out of the bank and passed by me—five of them. At 
that time I was standing directly in front of the door. 
73 I should say five or six feet in front of the entrance. 

Asked what, if anything, during this period, did the 
man witness identified as Neufield do. And he answered: He 
just stood there and looked at me; and I just stood there and 
looked at him. Asked if either made a move, and the witness 
answered: I recall moving back once; it being my desire to 
go to a telephone. As I did so. he moved toward me. I 
went back and stood in front of the door and watched the whole 
operation. 

Q. Can you identify any of the other men you saw in the 
bank? 

A. Well, their faces are familiar, but I would not say I 
could identify them. 

Mr. David. I object to that and move to strike it out. That 
was an unfair answer. He just said he could not identify 
anyone except Neufield. 

The Court. He said he could not identify them definitely, 
but that their faces are familiar. 

Mr. David. I move to withdraw a juror and to direct a 
mistrial. 

The Court. The motion is overruled. 

Mr. David. I did that on the ground of the misconduct of 
the District Attorney. 

The Court. Very well. 

Mr. David. And I note an exception. 

Continuing the witness testified: Five men came out of the 
bank. They were in single file, and they proceeded south, 
turning the corner into Otis Street or Place. That is the last 
I saw of them. Since June 10,1932,1 have seen Neufield once, 
January 23, 1933. 

On cross examination (by Mr. Solomon) the witness tes¬ 
tified, in substance, as follows: 
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I am fifty-one years old, was born in the District of Colum¬ 
bia, and have lived here all my life. On June 10, 1932, I was 
working for H. B. Leary, Jr. & Bros., whose place of business 
is located on You Street, between 16th and 17th, which is 
approximately a mile or a mile and a half from this Washing¬ 
ton Mechanics Savings Bank. June 10, 1932, was on Friday, 
if I remember correctly, and on that morning I drove to the 
bank from my home, which was 1327 Kalmia Road, N.W., 
which is about four miles from the bank. When we arrived 
at the bank, my wife did not get out of the car. I stopped the 
car on the west side of the street, facing south, directly 
74 in front of the bank. The front bumper of my car, I 
should say, was about the south side of the door. The 
witness was shown government exhibit No. 2 and he made a 
mark thereon indicating where his car was parked. I got out 
on the left side of my car. I walked around the front of my 
car and went on the sidewalk. I remember the car being 
parked in front but there was none directly in the rear, be¬ 
cause I remember having sufficient room to swing in and park 
without backing. There was no passenger in the cars parked 
in front of mine. I walked around in front of the car and 
walked to the door of the bank. The doors of the bank were 
opened. I did not walk into the bank. I was either going in 
to pay a note or extend it. I probably was going to extend it 
at that time. My wife was not a maker of the note. My firm 
was the maker, I think, as I recall. I was in business at the 
time. As I got to the door of the bank, I saw no one. It 
seemed rather strange. I did not walk into the bank. I 
approached the bank and was about to enter it when this man 
came from this side of the door and then I realized what was 
going on. This man Neufield came from the inside of the 
bank. Yes, he was in the bank. He did not come out of the 
bank at all. He remained in the bank and I stayed out of the 
bank. Witness was shown Government Exhibit 4 and illus¬ 
trated to the jury where defendant Neufield was inside of the 
bank and where witness was outside of the bank. The photo¬ 
graph is a view taken from the front. I had Neufield under 
observation for two and not more than three minutes. I did 
not walk into the bank at all. About the same time I saw him 
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I saw four men come from the back room. Then there were 
four men I saw in the bank. When I first looked in the bank 
no one was there. I did not know the man was around the 
wall. I saw no one in the bank. Asked what was the first 
thing the witness did when he saw no one in the bank and he 
answered: I got out from my automobile and approached the 
bank. As I was approaching the door of the bank, I could see 
no one in there. But as I was about to enter the bank, this 
man came from around the wall; and at the same time they 
came from the back of the bank, in, and started rifling drawers. 
‘This man,” did not come from the back of the bank. He 
came from around the side of the wall. I saw the men who 
came from the back of the bank, but I cannot identify 
75 them. I did not see them for two or three minutes. 

I observed them from the corner of my eye but I did 
not have the opportunity to observe them as I did to observe 
him. I told you that two of them were behind the counter 
and one of them was up on the counter stuffing the money in a 
big white bag, like a pillow case. I saw this for two or three 
minutes. That was the full operation. I saw this out of the 
corner of my eyes. I was more interested in the man on the 
door—the big man. Five men came out of the bank, no one 
of whom was an employee of the bank. Asked if he was sure 
about that, and the witness answered: “Absolutely”. 

Q. Now we have three. Where did the other two come from? 

A. You have four. 

Q. You saw two men stuffing the money from the drawers into 
a bag? 

A. That is right. 

Q. And you saw this man at the door? 

A. Yes. 

Q. That makes three? 

A. Yes. 

Q. Where did the other men come from—to make five? 

A. I told you that one was on top of the counter, stuffing 
the money into the bag. 

Q. One was on top of the counter, stuffing the money into 
the bag? 

A. Yes. 
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Q. One was holding open the mouth of the bag into which the 
money was going, wasn’t he? 

A. No, I did not say that. 

Q. What was he doing?* 

A. There were two men back of the counter, taking the money 
out of the drawers and laying it up on the counter, while the 
little fellow was on top of the counter, stuffing the money into 
the bag. And then the big fellow was at the door, guarding the 
door. 

Q. Where was the fifth? 

A. Why, I didn’t see him ; How was I to know where he was. 

Q. When they came out of the door, there were five of them? 

A. That is right. 

Q. And this defendant [indicating] came out with the other 
four. 

76 A. Right. He came out last. 

Q. Continuing the witness testified: They walked 
away—south on Georgia Avenue, to Otis, and turned right. 

Q. All five together? 

A. Strung out in a line, just one right after the other. 

Q. Did you see one of them jump into a car? 

A. No, sir. The car was around the corner, out of my ob¬ 
servation. 

Q. How did you know there was a car? 

A. Because I followed it afterwards. 

I did not see them jump into the car. The last I saw of 
them they were turning into New Hampshire Avenue which 
was a block away from Georgia Avenue. I did not see any 
of them get into the car. I saw their car turn the comer and 
speed away—or at least I was told it was their car. They 
walked from Georgia Avenue into Otis Place. I ran back to 
my wife and told her to call the police and I would go after 
them, which I did. After they turned the corner, I lost sight 
of them. After which I went down the street. I saw the 
car reported to be their car turn the corner and I went after 
that one. I did not see these men in that car. 

The witness was asked whether when he saw the men 
putting the money in the bag he yelled “Robbery”, “Burglary, 
Thieves”. And the witness answered he did not. 




72 BARNEY NEUFIELD ET AL. VS. UNITED STATES 

Q. Well, you stood there; you observed these men robbing 
the bank and you made no outcry. Is that true? 

The Court. That is what he said. 

The Witness. That is true. 

Q. Did you report this to the police station? 

A. No, sir; I did not. 

Q. You did not report this at all? 

A. No, sir; it was not necessary. 

Q. I beg your pardon? 

A. My wife did that while I was going after that car. 

Q. Didn’t you make a report to the police department of 
what you saw. 

A. Oh, certainly. 

Q. That is what I meant. When did you make that report 
to the police? 

77 A. About five minutes after it happened. 

Continuing the witness testified. I first saw the po¬ 
lice when I returned to the bank after having chased the car. 
My wife was there and the officials and clerks. I do not know 
how many officials of the bank were there. There was quite a 
crowd of people. Several—three or four—detectives. 

Q. Did you give a description of these alleged men that you 
say you saw in the bank? 

A. Well-[a pause] 

Q. Please, Mr. Witness, the answer requires yes or no. Did 
you give a description of them? 

A. Well, if you will use the singular instead of the plural, I 
will answer it yes or no. 

Q. Did you give a description of any one of them? 

A. Yes, I did. 

Q. You gave a description of this man you say was Neufield? 

A. That is right. 

Q. All right. Tell us the description you gave the police at 
that time. 

A. Why, I said he was the man- 

Q. (Interposing.) Before you do that, do you remember the 
name of the police officer to whom you gave this description. 

A. There were three of them. 

Q. Do you remember their names? 
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A. There was Captain Thompson and Detective Brass and 
Detective Truscott. 

Q. While you were giving this description, they were mak¬ 
ing notes of it, weren’t they. 

A. I don’t recall whether they were or not. 

Q. WTiat is that? 

A. No; I don’t remember. 

Q. Why, don’t you remember? Didn’t they have a paper 
and pencil in their hands, making notes as you described the 
man? 

A. No; I don’t remember. 

Q. How did you describe the man? You started off, and 
then I stopped you. 

A. Surely. Why, I described him as a very nice looking man, 
tall, probably six feet or better, between the age of 30 
78 and 35, and weighing probably between 185 and 200; I 
should say roughly, around 190 or 195. 

Q. Did you tell him whether he wore glasses at the time, or 
not? 

A. He did not have glasses then. 

Q. Was he clean shaven? 

A. Yes, sir, he was clean shaven. 

Q. No mustache? 

A. No. 

Q. Did you notice whether he had any peculiar features on 
his face, any distinguishing feature such as marks or birth¬ 
marks?* 

A. No, sir; I did not notice that he had any. 

Q. When you gave the description, did you describe the 
clothes he wore? 

A. Yes, sir. 

Q. Do you recall? If you do not, say so, there is no harm. 

A. Yes, I recall very distinctly. 

Q. You say now you recall the clothes he wore? 

A. Yes. 

Q. Tell us what clothes he wore, if you recall now. 

A. Yes, He had on clean, light brown or tan overalls—the 
kind that mechanics use—that covered him from his neck to his 
ankles—loose and baggy in the waist, appearing—and he had on 
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a cheap—it looked like a dollar-imitation Panama hat; he had 
every appearance of being a carpenter foreman, or something of 
that sort. 

Q. I beg your pardon? What? 

A. A carpenter’s foreman, or something of that sort, don’t you 
know? 1 

Q. Don’t you remember what kind of shoes he wore? 

A. No; I don’t recall whether they were tan or black. 

Q. This was in June 1932? 

A. That is correct. 

Q. And you saw this man, for about two or three minutes? 

A. That is right. 

Q. After that time did you ever see this defendant prior to 
January 23,1933? 

A. No, sir. 

Q. Have you seen him since January 1933? 

A. Not until today. 

79 Q. Have you seen any pictures of this alleged man 
from the 10th of June, 1932 until today? 

A. Yes, I saw pictures. 

The Court. Wait a minute, now. 

The WTtness. Yes. 

Q. That is all. When did you see pictures of this man? 

The Court. Time and not place. 

Mr. Solomon. Time and place; yes, your Honor. 

The Court. The time and what? 

Mr. Solomon. Time and place, your Honor said. 

The Court. Time and not place. 

Mr. Solomon. Oh, all right. 

Q. When? 

A. Oh I should say several days or possibly a week or two 
weeks after the robbery—between the time of the robbery and 
about two weeks later. I don’t remember just how many 
days it was. 

Q. That is good enough. Do you mean within two weeks 
after the robbery? 

A. Yes, sir. 

Q. Who showed you these pictures? 

A. At the detective headquarters. 
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Q. Who? 

A. Mr. Brass and Mr. Truscott. 

Q. Did they show you one or a group of pictures? 

A. They showed us a group of pictures—many of them. 

Continuing the Witness testified. From those pictures 
nobody suggested that any of the men in the pictures might 
look like the man I saw. I selected the picture of the man 
myself. I don’t remember whether I signed a statement at 
police headquarters at Washington, D. C M as to what I ob¬ 
served on June 10, 1932. I went before the grand jury and 
testified. I have discussed this case with a lot of people since 
June 10, 1932. Asked to give the names of all the people 
which he could recall with whom he discussed this case, and 
the witness answered: I discussed it with my wife and with the 
detectives who were on the case, and with friends and rela¬ 
tives and members of my family. I discussed the case with 
my wife almost every day—pretty nearly. 

80 I discussed the case with the detectives about a week 
ago in Mr. Tarver’s office. Detective Truscott was 
there. No statements were shown me that I had made shortly 
after the robbery, to refresh my recollection. I recall all this 
distinctly and independently of any papers. I was not shown 
any pictures about a week ago, in the United States Attorney’s 
office. 

I was not in this building sometime in September when the 
defendant Neufield was arraigned in this court. 

After the occurrence of June 10, 1932. I had occasion to go 
to the bank from time to time as I banked there. 

On the day of the occurrence, after I went around the 
corner, I went back to the bank. I would not say that every¬ 
body in the bank was excited. They were all interested. I 
did not discuss the robbery then. Nobody in the bank dis¬ 
cussed the robbery with me. I was asked if I saw the robbery 
and I answered yes, but did not discuss it. I did not tell the 
employees of the bank what I saw. I kept it strictly sub 
rosa—what we saw. 

Q. You kept it sub rosa? 

A. Absolutely. 
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Q. That is, you did not want anybody to know what you 
knew? 

A. That is true. 

Q. When did you tell it to the police for the first time? 

A. We told them we had seen it all. 

Continuing Witness testified. Told them that in the bank 
that afternoon, but we did not discuss it with anyone else. 
Mr. Davis was not in the bank when I was giving my story 
to the police. I know Mr. Elkin. He was not present. We 
did not give the story there. We told the police we had seen it. 
I was not there when the police came in but they were there 
when I came back. I don’t recall whether they asked me my 
name. We did not make any statement at that time. The 
police did not ask me to come to the Police Department. We 
told the police to come to our house and they did almost 
immediately, when I told them the story. 

Q. Did you have any reason for not telling the police the 
story in the bank? 

A. Yes; a very good reason. 

Q. You were not in any trouble at the time, were you? 
81 A. No. 

Continuing the witness testified: We went home and 
the police came out shortly after that. I don’t remember the 
time of the day. The police were there “every day for days 
upon days.” 

The police were asking me about various details of it. The 
first time they asked me I think I told them everything. I 
tried to. 

Q. Then did they come back to your house the next day? 

A. So far as I can remember, they were there almost every 
day for weeks and months. 

Q. How many times would you say they were at your home 
altogether? 

A. Oh, twenty or thirty times. 

Q. On all these occasions when the police came to your 
home, did they at any time in your presence make any written 
notes of what you told them. 

A. They may have; I don’t know what they did. I don’t 
remember if they did. 
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Q. You have a pretty keen vision, haven’t you? Your eye¬ 
sight is good? 

A. Yes. 

Q. Is that right? 

A. Sure; it is very good. 

Q. Is it required of you, under the motor vehicle laws of this 
town, to wear glasses when you drive? 

A. No, sir. 

Q. You see well without glasses, do you? 

A. I play a pretty good game of golf. 

Q. On the 19th hole? 

A. Anywhere. 

Q. You have a pretty good memory, haven’t you? 

A. Fairly well on some things. 

Q. Have you been observing me all the time during this 
cross-examination ? 

A. Yes. 

Q. Can you give a description of me during this cross-exam¬ 
ination? 

A. Well, I would say you are Jewish. 

Q. There is no question of that. My name is distinctly 
Jewish. 

A. And without looking at you now, I would say you 
82 have dark eyes and a heavy beard, and weigh about 
160 or 165 pounds; you are about five feet seven, and 
your age is about 48. 

Q. Anything else? 

A. Well, dark hair. 

Q. Anything that you observed about me while I was cross- 
examining you? 

A. No; not particularly; no, sir. 

Q. Nothing? 

A. Not particularly. 

Q. Nothing that struck you particularly about me? 

The Court. You need not answer that question. 

By Mr. Solomon : 

Q. Do you know whether I wear glasses? 

A. You do not wear glasses. 
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Q. I do not wear glasses? Thank you very much. And 
you mean, when I was cross-examining you at the start, I did 
not wear glasses. 

A. No. 

Mr. Solomon. Thank you very much. 

On redirect examination: 

By Mr. Tarver: 

Q. What was the reason you did not tell the police in the 
bank? 

Mr. Miller. I object. 

Mr. Solomon. I only asked him if he had a reason. 

The Court. I do not remember whether he said he had a 
reason or what it was. 

Mr. Tarver. He said he had a reason; and I want to know 
what it was. 

The Court said he could not see the importance or the 
relevancy of whether the witness had a good reason or a bad 
reason. 

83 The trial was resumed on November 16,1939, at 10: 15 
o’clock, a. m., pursuant to adjournment, when, at the re¬ 
quest of counsel for defense, the witness, Wallace F. Randolph, 
was further cross-examined, and he testified, in substance, as 
follows: 

The Witness. After leaving the court house on yesterday 
when court adjourned I discussed with my wife the testimony I 
gave as a witness in this case on yesterday. 

“Q. Didn’t you hear the Justice last night, before you left 
here, not to discuss this case with anyone?* 

The Court. No; I did not tell anybody that. You may have 
thought that; but I told the jury not to discuss it. 

By Mr. Miller. “Q. You did tell your wife exactly what you 
told this jury.” 

The Witness. “I did not say that, no—‘exactly’. But I did 
discuss it with her. 

Whereupon, the Government produced as a witness Mrs. 
Sarah E. Randolph, who, after being duly sworn, testified, in 
substance, as follows: 
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I am the wife of Wallace F. Randolph, who testified in this 
case on yesterday. Between 11: 30 a. m. and 12 noon on June 10, 
1932, my husband and I went in an automobile to the Georgia 
Avenue branch of Washington Savings Bank, Just as we 
stopped in front of the bank, I glanced through the window to¬ 
ward the Bank. I saw two men with their arms stretched over 
their heads and two men back of them—their backs—going to 
the rear of the Bank. “Then Mr. Randolph got out of the car 
and went around the front of the car. And when I glanced back 
to the Bank, why, I saw a little man up on the Bank.” 

“Q. Did you see that through the window?” 

“A. I saw that through the window.” 

“Q. Or the door?” 

“A. No, I saw that through the window. And he had a large— 
well, it was a bag about the size of a pillow case, and it look 
very much like a pillow case. And I saw’ two hands come up over 
the counter, and this little, small man, who was running on the 
counter, was stuffing something into this bag—into this—well, 
into the bag.” 

The witness further testified: “And then in an instant I saw a 
larger man step just to the front of the door—in the entrance of 
the door. And he just stood there and watched. And by that 
time Mr. Randolph was very close to him. And I just sat there 
and watched; and I glanced in the window. And then, just in a 
second, why, these men came out.” Four men came out of the 
Bank, not counting the man who stood in the door the latter 
following in back of them, making five men all together. 
84 Asked if she [the witness] could identify the little man 
who was putting the money in the bag and the witness 
identified defendant Rubin. Asked if she [the witness] could 
identify the large man who was at the door, and the witness 
answered: “Yes; he is sitting next to the small man, with the 
glasses on” who was the defendant Neufield. 

“Q. After they filed out of the bank, what did they do?” 

“A. After they came out of the bank? 

Q. “Yes. 

“A. Why, they just filed, single file, and walked past—just 
walked up towards the corner, just turned out of the bank and 
walked- 

217923—to-7 
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They went south. I did not watch them far. They just 
took a few steps—the last that I saw of them. The little man 
I saw in the bank whom I have identified as defendant Rubin 
I have seen twice since that time. The next time I saw him 
was the following January 23rd, 1933. The next and last time 
I saw him was about the last day of August or the first of 
September 1939. 

I have seen defendant Neufield once between June 10th 
1932, and today (November 16, 1939), which was on January 
23,1933. 

On cross-examination, the witness testified, in substance, as 
follows: 

After leaving the court room, at the adjournment on yester¬ 
day, my husband and I discussed the testimony which he gave 
on the stand yesterday. “I do not say that he told me every¬ 
thing that he told or said.” Four people came out of the bank 
after I saw what I have testified to in my examination in 
chief. Asked if there were five men and the witness answered 
no because the big man was still standing in the door. I am 
positive of that. 

“Q. You say that when your husband got out and went 
toward the door of the bank, you were sitting in the car outside 
of the bank?” 

“A. I was.” 

“Q. And you could look through the window?” 

“A. I could.” 

“Q. And you could see at least two people with their hands 
up, and you cannot be mistaken about that?” 

“A. No, I saw two men inside the bank. 

After our car had stopped at the curb, my husband had 
gotten out and was then at the door of the bank, when I, sit¬ 
ting on the right side of the car, sitting nearest to the curb and 
nearest to the bank, I saw two people inside the bank with 
their hands up. 

“Q. And your husband was about to go into the bank 
85 when you looked through the window and saw some¬ 
one—at least two people—inside of the window with 
their hands up? Are you sure about that? 

“A. The minute we drove up.” 
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“Q. No. no; you heard my question, my dear lady?” 

“A. Well, ask me again. 

The Court. She has answered you again. She told you 
what she saw. 

By Mr. Miller. “No; she has asked me to ask it again. So 
I most respectfully say she has not told me. 

The Court. “Very well. Then ask the question again, but 
do not ask it in the form of an argument. Ask a question. 

By Mr. Miller. “I am not asking it in the form of an 
argument.” 

Q. “You and your husband drove to the bank together; is 
that right?” 

A. “Yes, sir.” 

“Q. When you first saw these people with their hands up in 
the bank, where do you now say your husband was—in the 
car with you?” 

rt A. When we first stopped. 

By the Court. “No; he said when you first saw the men in 
the bank with their hands up, where was your husband then? 
Was he in the car?” 

“A. He was in the car; yes, sir.” 

I said something to my husband. He then got out of the 
car and went around towards the bank. 

“Q. And when he approached the door of the bank, you 
were then looking into the bank?” 

“A. Yes. 

Q. “And when your husband got to the door of the bank, 
the men’s hands were still up, in the bank; is that right? 

A. “No. I did not see them after that.” 

The Witness. I was looking through the window of the 
bank, and not through the door of the bank, when I saw these 
hands up. 

“Q. And you then said that you could look through and see 
the little man who is sitting behind mo, in the bank? Is that 
right?” 

“A. Yes. 

The Witness. I saw the little man up on the counter. He 
had on a dark—dark brown coat and odd trousers; they were 
dark, but not the full suit; that is, the coat and trousers were 
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not the same. He had on a rough looking cap. I got a side 
glance of him, when he was up on the counter. I saw 
86 him when he came out, that is when I saw the clothes. 

I am sure I saw the little man, whom I saw on the 
counter, come out of bank. And the four men came out. My 
husband was in front of the bank and I was in the automobile. 
The men passed in front of him. The men walked quickly— 
didn’t run, and turned right on Georgia Avenue. I saw the 
men whilst they made a few steps. I didn’t watch them very 
far—a few feet. My husband was standing nearer to me 
than you are now. 

I made no complaint to the Police Department about this 
robbery at or about the time of it. Policemen came to my 
home on several occasions. 

I did not at the bank discuss the robbery, or tell anybody 
there what I have testified to in this case. 

My husband did not go anywhere whilst I was sitting in the 
car. 

After the men left the bank and went south, my husband 
got in our car, I got out of the car, and my husband drove 
away. I wanted to call the police. My husband came back 
later. He had been gone a few minutes. 

On cross-examination by Mr. Solomon, counsel for de¬ 
fendant Neufield, the witness testified, in substance, as follows: 

I did business on the bank on June 10, 1932. I do not re¬ 
call exactly what the business was. It was pertaining to a 
note. 

When I got out of the car, and my husband drove away, I 
did not go into the bank immediately. I did after he got 
back. The minute he got in the car, I got out of the car, there 
was an officer on a motorcycle, and I tried to attract his atten¬ 
tion. He was going north on Georgia Avenue. He didn’t 
hear me. So I ran in a five and ten cent store to a phone. 

When I got in the bank there were quite a few people there. 
Asked to name any of the people referred to, witness saw in 
the bank after her husband drove away, and witness answered: 

I remember one young boy, a photographer of the Star. He 
was there after I phoned the police, in just a few minutes. I 
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can’t remember anyone else who was in the bank, which was 
full of people. I knew employees of the bank at that time. 
I saw Mr. Davis. I can’t say the names of the others. There 
was quite confusion and quite a lot of people. I didn’t par¬ 
ticularly notice who was in the bank after this happened. 

The witness was asked to point out on Government Exhibit 
No. 2 [Photograph of the bank building and street] where 
witness’ husband parked their car, and witness answered: he 
probably parked—well, the front of the car was just nearly to 
this mark [indicating] right here [indicating]. I was 
87 looking right through the window. 

(The witness made an X on Government Exhibit No. 
2, where the front of the car was parked.) At that time I 
was sitting in the car and looked through the window into the 
bank. The car was parked so that I could look directly in. 
(The photograph with the witness’ mark thereon was shown 
to the jury.] The car was a four-door sedan. When my 
husband got out of the car, the window of the door of the car 
was down; the door was not open. When my husband parked 
the car, I glanced to the bank. I was not talking to my hus¬ 
band about anything when the car was parked. When I 
looked through the window of the bank and saw these men 
with their hands up, I said “It looks like a hold-up.” I said 
that to my husband, and he walked around the front of the 
car and parked himself at the entrance of the bank, for a very 
short time—about two or three minutes, during which time I 
sat in the car. When my husband returned after driving 
away he did not then tell me where he went with the car. 
I don’t remember asking him then. When he returned he 
went into the office of the bank. Police officers were there 
then. I did not know their names at the time. I know now. 
They were Thompson and Mr. Brass. I don’t know if the 
officers questioned all the people in the bank. They did not 
question me. I told the police officers I saw what took place. 
They did not ask me to tell them what I saw. I didn’t hear 
my husband tell the police officers what took place. I didn’t 
hear him talking to the officers, there was so much confusion 
in the bank. I did not give my name and address to the 
officers. My husband told me afterwards that he did. That 
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evening I spoke to Mr. Brass and Captain Truscott about 
what I saw at the bank. I have discussed this case and 
what I saw at the bank, with either the police department or 
the United States Attorney’s office about twenty times. 
What I saw at the bank took place on June 10, 1932. 

I saw some of the defendants on August 31, or September 1, 
of this year. (1939.) I did not see the defendant Neufield on 
August 31 or September 1 of this year (1939). 

At the request of counsel for Neufield, the latter stood up 
in the court room, and the witness again testified that she 
did not see him on August 31 or September 1 of this year 
(1939). 

I saw the defendant Neufield sometime in January 1933. 
The next after 1933 I saw the defendant in this court room, 
yesterday (November 15, 1939) and today (November 16, 
1939). No one pointed him out to me. 

Q. Between June 10,1932, and yesterday, did anyone 
88 show you any photograph of the defendant, Neufield? 

The Court. Just a minute. Do you think that is 

proper? 

Mr. Solomon. I am making her my witness. 

The Court. That is not proper. You could only make her 
your witness for this. 

Mr. Solomon. Your Honor, I stand corrected on the pro¬ 
ceedings. We do not have this proceeding in New York. 

The Court. Very well. 

By Mr. Solomon. Q. Did you see pictures of the defendant, 
Neufield here? Is that permissible? 

Mr. Miller. Yes. 

By the Court. Q. Do you remember seeing a picture of 
the defendant, Neufield? 

A. I saw a picture that looked very much like him. 

By Mr. Solomon. Q. Where did you see- 

The Court. No. 

Mr. Solomon. I can’t go into that? 

The Court. There is no pertinency in this examination 
anyway. 

Mr. Solomon. In New York- 

The Court. You are not in New York. 
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Mr. Solomon. I have to learn the procedure. 

The Court. This is not the place to learn the procedure. 
You have to learn it some other way. 

By Mr. Solomon. Q. Now, who showed you the picture? 

The Court. You need not answer that question. 

Mr. Solomon. May I ask the date? 

By the Court. Q. If you can remember when somebody 
showed you a picture of defendant, Neufield, answer the ques¬ 
tion. Have you any idea when the date was it was shown 
you? 

No, sir; I don’t remember definitely the date. 

Q. Or how long ago it was? 

A. Well, it was soon after this occasion. 

Q. You mean, soon after this incident in June 1932? 

A. Yes, sir. 

89 By Mr. Solomon. Q. Now, did you at any time read 
any statement in writing that you made as to what you 
saw- 

The Court. Ask her if she ever made any statement in 
writing. 

Mr. Solomon. I will withdraw the question. 

By Mr. Solomon. Q. Did anyone make any notations on 
paper of what you said you saw on June 10, 1932. 

By the Court. Do you remember whether they wrote down 
what you said? 

A. I don’t remember. 

On further cross-examination the witness testified, in sub¬ 
stance, as follows: 

I did not discuss this case with anybody on yesterday ex¬ 
cept my husband. Oh, yes, I did discuss this case this last 
week with a member of the Metropolitan Police Department, 
and also with Mr. Tarver, Asst. District Attorney, and Police 
Officer Captain Truscott. 

The witness was asked to describe the man she saw at the 
bank on June 10, 1932, whom she has identified as the de¬ 
fendant Neufield, and his appearance then, and the witness 
answered. “Well, he was a rather tall man, and he had on a 
light brown—I would say about tan coveralls, buttoned up 
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close to his neck, and quite full. He had on a straw hat, it 
looked something like a panama. It didn’t look very new. 
Well, that is about—” He didn’t have glasses on. He was 
clean-shaven—no mustache. I don’t recall that I discussed 
the description of this man with my husband last night. 

Q. You don’t recall that you discussed the description that 
you just gave us, last night? 

A. I don’t remember last night. I remember seeing yester¬ 
day that he had glasses. 

By the Court. Q. He is asking whether you remember 
whether last night, after your husband was at Court, you 
discussed the description of this man. 

A. I don’t remember. 

By Mr. Solomon. Q. Do you remember whether you dis¬ 
cussed it this morning with your husband, referring to the 
same matter, the description? 

A. No; I did not. 

Q. You did not? 

A. I don’t remember discussing it with him. 

90 Q. You don’t remember discussing it with your hus¬ 
band this morning? 

A. No. 

On cross-examination by Mr. David, the witness testified, in 
substance, as follows: 

I saw four men coming out of the bank and one man was 
at the door. 

By the Court. Q. Then what happened to the other man— 
after the four men came out of the bank, what happened to 
the man you say you saw at the door? 

A. He followed them. 

I have already described the fifth man that followed them— 
right back of them. The fifth man was the big man that 
followed in back of the four men that came- 

By the Court. Q. Well, who was he? 

A. The man they call Neufield. 

Q. There were four men beside Mr. Neufield; is that what 
you say? 

A. I saw four. 
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Q. And those four men that you saw in the bank with their 
hands above their heads, were they two of the five, or were 
they the other men? 

A. Well, I didn’t see their faces; I just saw their backs. 

Q. You never did see the faces of those men, did you? 

A. Not that day; no. I don’t remember—I say, I only saw 
the backs of those men. 

Q. And you couldn’t tell us who they were? 

A. No. ' 

Q. Well what were the five men doing, so far as you ob¬ 
served—these five particular men? 

The Court. She has described what two of them did. 

By Mr. David. Well, what did the other three do? You told 
us what two did. What did the other three do? 

By the Court. Q. Do you know what the other three did? 

A. The only time—I saw four men when they came out of 
the bank, and the fifth man was the man standing at the 
entrance of the bank, that followed them. 

By Mr. David. Q. You told us that. What did the other 
men do? 

91 A. I saw the little man on the counter. 

Q. Yes; you told us that. The other three? 

The Court. She didn’t see them do anything. 

By Mr. David. Q. You didn’t see them do anything? 

A. I saw them walk out. 

The Court. That is all. 

By Mr. Tarver. I want to ask one question on redirect. 

The Court. Do you want to start this all over by asking 
questions? 

Mr. Tarver. I do not intend to, sir; just a single question. 

The Court. If it is rebuttal, or redirect, you can ask it. 

Thereupon on redirect examination the following occurred: 

By Mr. Tarver. Q. Mrs. Randolph, at the time you saw a 
picture which you took—or, which you say resembled Neufield, 
did you see other pictures? 

Mr. Tedrow. I object to that question. 

The Court. Don’t answer that question. 

Mr. Tedrow. I move to withdraw a juror. 
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The Court. There is nothing to withdraw a juror for. She 
may have seen a picture of you. I don’t know what she saw*. 

Mr. Tedrow. It has been ruled out before. 

The Court. I sustain the objection to the question. 

Whereupon Frank 0. Brass was produced as a witness for 
the Government, who, after being duly sworn, testified on 
direct examination, in substance, as follows: 

I am a Detective Sergeant in the Metropolice Department 
and have been for nine years past in the Detective Bureau. 
I saw the defendants Neufield and Rubin on January 16, 1933, 
and placed them under arrest at Broadway and Center Streets, 
New York City. Captain Truscott was with me at the time. 
Neufield asked if we were from Washington, and I replied that 
we were, and he said something about “Are one of you Brass”? 
or “Is one of your Brass” or something like that. 

Q. Now. directing your attention to the 18th day of Janu¬ 
ary 1933. did yo’ see—don’t tell us where; just answer my 
question yes or no—did you see the defendant, Flynn? 

Mr. David. I object to that question. 

The Witness. Yes, sir. 

92 Mr. David. Wait a minute. I object to the ques¬ 
tion, on the ground that it is leading and suggestive, 
giving him the date. 

Mr. Tarver. May I proceed, your Honor? 

The Court. I was making a note, and didn’t hear. What 
is the objection? 

Mr. David. I say it is leading and suggestive. 

Mr. Tarver. I asked him, did he see him on January 18th. 

The Court. I don’t think that is suggestive. 

The Witness. Yes, sir. 

Mr. David. Did your Honor rule? 

The Court. Yes; I overrule your objection. Go on. 

The Witness testified Truscott, Elgin, Gritz, and I believe 
Sanderson were with me at the time. 

Q. Alright, sir; On January 19, 1933, did you see the de¬ 
fendant, Flynn? 

A. I did. 

By Mr. David. I object, on the ground that it is leading 
and suggestive. 


BARNEY NEU FIELD ET AL- VS. UNITED STATES 


89 


The Court. What is the difference whether he saw him, or 
not. What is the pertinency of this? 

Mr. Tarver. He is putting on other witnesses, in- 

Mr. Miller. I did not; not seeing them in Court. 

Mr. Tarver. There is no such testimony, about seeing them 
in Court. 

Mr. Miller. He put him in Court. 

The Court. The question is, January, some time, if he saw 
him. What year was it? 

Mr. Tarver. 1933. 

Mr. David. My objection goes to the form of the question, 
and the District Attorney fixes the date. He is telling the 
witness what dates they were. 

The Court. Very well. On cross-examination you can find 
out whether he knows the dates or not. 

Mr. David. I think it is highly improper, if your Honor 
please. 

The Court. You can ask him if he saw the man after that. 
I would not ask the specific date he saw him on. 

Mr. Tarver. All right. 

By Mr. Tarver: Q. Did you see Flynn again? 

93 A. I saw Flynn on the 19th of January 1933 and 
again on the 23rd of January 1933. 

On January 19, 1933, Elgin, Sanderson, and Gritz were with 
me. On January 23, 1933, Mr. and Mrs. Randolph and Tru- 
scott were with me. I believe Truscott was also along on 
January 18 and 19th. I saw Flynn in New York (but on 
motion the court struck this out). I saw Flynn again on Au¬ 
gust 31st of this year when I had Truscott, Elgin, Gritz, and 
Mrs. Randolph with me. I saw the defendant Foley January 
19 and 23, 1933. On January 19, Sanderson, Elgin, Gritz, and 
Truscott were with me. On January 23, Mr. and Mrs. Ran¬ 
dolph, Truscott and myself saw Flynn. I saw Neufield in 
January. 16th, 18th, 19th, 23rd, and 24th, 1933. On January 
23rd, Mr. and Mrs. Randolph and Truscott were with me. I 
saw the defendant Foley. June 3, 1939, and Sanderson, Elgin, 
and Truscott were with me. I saw the defendant Rubin 
January 16. 18, 19, 23, and 24, 1933 and Mr. and Mrs. Ran¬ 
dolph and Truscott were with me on the 23rd. On August 31, 
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1933, Trescott was with me. On my direct examination I made 
mention of Jan. 24, 1933, but I do not believe I was asked re¬ 
garding Foley as of that date, but I was referring at that time to 
all four defendants. 

Witness testified that when he saw Foley on the above dates 
Foley was not in a line-up. Witness saw Foley on June 3, 1939, 
and Sanderson. Elgin and Trescott were with me, but that occur¬ 
rence was not in Washington, D. C. 

“The Witness. Your Honor, I am not supposed to say where 
that is; is that right? The Court. No. 

“Q. When was the time that you had a line-up of these four 
men in this Court building?’’ “A. I do not know the date but it 
was not in August.” 

“Q. What date was it, if you remember?” “A. September, I 
would say.” 

“Q. And that line-up took place down stairs in our cell block, 
did it?*” 

“A. Yes, sir.” 

“Q. Who was present besides yourself at that line-up? 

“A. Well, there was not any of these witnesses.” 

“Q. Well who was present?” 

“A. There was Mr. McCarthy; and I cannot tell you the other 
names. There were, I believe, three other people, though; but I 
do not remember their names.” 

“Q. But there about five people who viewed this line¬ 
up; is that correct?” 

“A. I think there were five—four or five.” 

“Q. Will you tell us the number of people this line-up was 
composed of?” 

“The Court. Do you mean this one in September?” 

“Mr. Tedrow. Of 1939, your Honor please, in this court 
house.” 

“The Court. What is the purpose of that?” None of 
95 these people has testified to being there. 

By Mr. Tedrow. Well, I think it is proper cross- 
examination in view of the testimony on direct examination 
regarding when he has seen these defendants and when he has 
not seen them. 
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1939,1 saw Rubin and Mrs. Randolph, Elgin, Gritz, Truscott 
were with me. 

On cross-examination the witness testified, in substance, as 
follows: I arrested defendant Rubin at Broadway and Center 
Streets. New* York City on January 16th. 

By Mr. Solomon. Your Honor, I think Mr. Brass is making 
a mistake. You could not have arrested him on Broadway 
and Center, because they are both north and south streets, 
running parallel, and they never meet. 

The Court. Very well. 

Thereupon the witness testified—about Broadway and 
Center, then, we will put it. I told him that I had a warrant 
for him from Washington. 

Q. And he denied to you that he committed the offense for 
which you were then up there, which was a charge of the rob¬ 
bery of this bank, didn’t he—to you and the other seargeant? 

A. No; not at that time. 

Q. Well, he did deny it to you, afterwards, didn’t he? 

A. Yes. 

Q. He told you that he did not rob this bank and had noth¬ 
ing to do with it. 

A. That is right. 

94 Witness was asked if he went to the Bank at or about 
the time, or a few days after this hold-up, back sev’n or 
eight years ago, when Denny Hughes, a member of our local 
Bar was there with some of his clients, to which the witness 
answered “no”; that witness knew Denny Hughes. 

Witness testified that after witness arrested defendants Neu- 
field and Rubin they both denied that they had held up this 
Bank. 

On further cross-examination (by Mr. Tedrow, attorney for 
Foley) the witness testified that he had a conversation with de¬ 
fendant Foley at Headquarters this year (1939), when defend¬ 
ant Foley denied having had anything to do with this robbery. 
Witness testified that he did not arrest defendant Foley on 
January 16, 1933, but that the witness saw defendant Foley on 
January 19, 23, and 24, 1933. On January 19, 1933, Sanderson, 
Elgin, Gritz and Trescott were with me. On Jan. 23,1933, Mr. 
and Mrs. Randolph and Trescott were with me, and on Jan. 24, 
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1933, Trescott was with me. On my direct examination I made 
mention of Jan. 24, 1933, but I do not believe I was asked re¬ 
garding Foley as of that date, but I was referring at that time to 
all four defendants. 

Witness testified that when he saw Foley on the above dates 
Foley was not in a line-up. Witness saw Foley on June 3,1939, 
and Sanderson, Elgin and Trescott were with me, but that occur¬ 
rence was not in Washington, D. C. 

“The Witness. Your Honor, I am not supposed to say where 
that is; is that right? The Court. No. 

“Q. When was the time that you had a line-up of these four 
men in this Court building?” “A. I do not know the date but it 
was not in August.” 

“Q. What date was it, if you remember?” “A. September, I 
would say.” 

“Q. And that line-up took place down stairs in our cell block, 
did it?” 

“A. Yes, sir.” 

“Q. Who was present besides yourself at that line-up? 

“A. Well, there was not any of these witnesses.” 

“Q. Well who was present?” 

“A. There was Mr. McCarthy; and I cannot tell you the other 
names. There were, I believe, three other people, though; but I 
do not remember their names.” 

“Q. But there about five people who viewed this line¬ 
up ; is that correct?” 

“A. I think there were five—four or five.” 

“Q. Will you tell us the number of people this line-up was 
composed of?” 

“The Court. Do you mean this one in September?” 

“Mr. Tedrow. Of 1939, your Honor please, in this court 
house.” 

“The Court. What is the purpose of that?” None of 
95 these people has testified to being there. 

By Mr. Tedrow. Well, I think it is proper cross- 
examination in view of the testimony on direct examination 
regarding when he has seen these defendants and when he has 
not seen them. 
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1939, I saw Rubin and Mrs. Randolph, Elgin, Gritz, Truscott 
were with me. 

On cross-examination the witness testified, in substance, as 
follows: I arrested defendant Rubin at Broadway and Center 
Streets. New York City on January 16th. 

By Mr. Solomon. Your Honor, I think Mr. Brass is making 
a mistake. You could not have arrested him on Broadway 
and Center, because they are both north and south streets, 
running parallel, and they never meet. 

The Court. Very well. 

Thereupon the witness testified—about Broadway and 
Center, then, we will put it. I told him that I had a warrant 
for him from Washington. 

Q. And he denied to you that he committed the offense for 
which you were then up there, which was a charge of the rob¬ 
bery of this bank, didn’t he—to you and the other seurgeant? 

A. No; not at that time. 

Q. Well, he did deny it to you, afterwards, didn’t he? 

A. Yes. 

Q. He told you that he did not rob this bank and had noth¬ 
ing to do with it. 

A. That is right. 

94 Witness was asked if he went to the Bank at or about 
the time, or a few days after this hold-up, back sev’n or 
eight years ago, when Denny Hughes, a member of our local 
Bar was there with some of his clients, to which the witness 
answered “no”; that witness knew Denny Hughes. 

Witness testified that after witness arrested defendants Neu- 
field and Rubin they both denied that they had held up this 
Bank. 

On further cross-examination (by Mr. Tedrow, attorney for 
Foley) the witness testified that he had a conversation with de¬ 
fendant Foley at Headquarters this year (1939), when defend¬ 
ant Foley denied having had anything to do with this robbery. 
Witness testified that he did not arrest defendant Foley on 
January 16,1933, but that the witness saw defendant Foley on 
January 19, 23, and 24,1933. On January 19,1933, Sanderson, 
Elgin, Gritz and Trescott were with me. On Jan. 23,1933, Mr. 
and Mrs. Randolph and Trescott were with me, and on Jan. 24, 
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1933, Trescott was with me. On my direct examination I made 
mention of Jan. 24, 1933, but I do not believe I was asked re¬ 
garding Foley as of that date, but I was referring at that time to 
all four defendants. 

Witness testified that when he saw Foley on the above dates 
Foley was not in a line-up. Witness saw Foley on June 3,1939, 
and Sanderson, Elgin and Trescott were with me, but that occur¬ 
rence was not in Washington, D. C. 

“The Witness. Your Honor, I am not supposed to say where 
that is; is that right? The Court. No. 

“Q. When was the time that you had a line-up of these four 
men in this Court building?” “A. I do not know the date but it 
was not in August.” 

“Q. What date was it, if you remember?” “A. September, I 
would say.” 

“Q. And that line-up took place down stairs in our cell block, 
did it?” 

“A. Yes, sir.” 

“Q. Who was present besides yourself at that line-up? 

“A. Well, there was not any of these witnesses.” 

“Q. Well who was present?” 

“A. There was Mr. McCarthy; and I cannot tell you the other 
names. There were, I believe, three other people, though; but I 
do not remember their names.” 

“Q. But there about five people who viewed this line¬ 
up; is that correct?” 

“A. I think there were five—four or five.” 

“Q. Will you tell us the number of people this line-up was 
composed of?” 

“The Court. Do you mean this one in September?” 

“Mr. Tedrow. Of 1939, your Honor please, in this court 
house.” 

“The Court. What is the purpose of that?” None of 
95 these people has testified to being there. 

By Mr. Tedrow. Well, I think it is proper cross- 
examination in view of the testimony on direct examination 
regarding when he has seen these defendants and when he has 
not seen them. 
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1939, I saw Rubin and Mrs. Randolph, Elgin, Gritz, Truscott 
were with me. 

On cross-examination the witness testified, in substance, as 
follows: I arrested defendant Rubin at Broadway and Center 
Streets. New York City on January 16th. 

By Mr. Solomon. Your Honor, I think Mr. Brass is making 
a mistake. You could not have arrested him on Broadway 
and Center, because they are both north and south streets, 
running parallel, and they never meet. 

The Court. Very well. 

Thereupon the witness testified—about Broadway and 
Center, then, we will put it. I told him that I had a warrant 
for him from Washington. 

Q. And he denied to you that he committed the offense for 
which you were then up there, which was a charge of the rob¬ 
bery of this bank, didn’t he—to you and the other seargeant? 

A. No; not at that time. 

Q. Well, he did deny it to you, afterwards, didn’t he? 

A. Yes. 

Q. He told you that he did not rob this bank and had noth¬ 
ing to do with it. 

A. That is right. 

94 Witness was asked if he went to the Bank at or about 
the time, or a few days after this hold-up, back sev’n or 
eight years ago, when Denny Hughes, a member of our local 
Bar was there with some of his clients, to which the witness 
answered “no”; that witness knew Denny Hughes. 

Witness testified that after witness arrested defendants Neu- 
field and Rubin they both denied that they had held up this 
Bank. 

On further cross-examination (by Mr. Tedrow, attorney for 
Foley) the witness testified that he had a conversation with de¬ 
fendant Foley at Headquarters this year (1939), when defend¬ 
ant Foley denied having had anything to do with this robbery. 
Witness testified that he did not arrest defendant Foley on 
January 16,1933, but that the witness saw defendant Foley on 
January 19, 23, and 24,1933. On January 19,1933, Sanderson, 
Elgin, Gritz and Trescott were with me. On Jan. 23,1933, Mr. 
and Mrs. Randolph and Trescott were with me, and on Jan. 24, 
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1933, Trescott was with me. On my direct examination I made 
mention of Jan. 24, 1933, but I do not believe I was asked re¬ 
garding Foley as of that date, but I was referring at that time to 
all four defendants. 

Witness testified that when he saw Foley on the above dates 
Foley was not in a line-up. Witness saw Foley on June 3,1939, 
and Sanderson, Elgin and Trescott were with me, but that occur¬ 
rence was not in Washington, D. C. 

“The Witness. Your Honor, I am not supposed to say where 
that is; is that right? The Court. No. 

“Q. When was the time that you had a line-up of these four 
men in this Court building?” “A. I do not know the date but it 
was not in August.” 

“Q. What date was it, if you remember?” “A. September, I 
would say.” 

“Q. And that line-up took place down stairs in our cell block, 
did it?*” 

“A. Yes, sir.” 

“Q. Who was present besides yourself at that line-up? 

“A. Well, there was not any of these witnesses.” 

“Q. Well who was present?” 

“A. There was Mr. McCarthy; and I cannot tell you the other 
names. There were, I believe, three other people, though; but I 
do not remember their names.” 

“Q. But there about five people who viewed this line¬ 

up ; is that correct?” 

“A. I think there were five—four or five.” 

“Q. Will you tell us the number of people this line-up was 
composed of?” 

“The Court. Do you mean this one in September?” 

“Mr. Tedrow. Of 1939, your Honor please, in this court 
house.” 

“The Court. What is the purpose of that?” None of 
95 these people has testified to being there. 

By Mr. Tedrow. Well, I think it is proper cross- 
examination in view of the testimony on direct examination 
regarding when he has seen these defendants and when he has 
not seen them. 
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The Court. Is there any question he saw them in Septem¬ 
ber in the cell block? You asked about it. 

Mr. Tedrow. Yes; he testified to that. 

The Court. And he saw a man named McCarthy and three 
other people. 

Mr. Tedrow. At the line up. 

The Witness. Yes; your Honor, there were none of the 
witnesses in this case, at all, present. 

Mr. Tedrow. Of whom was that line up composed?*’ 

The Witness. Why it was Rubin. Foley. Flynn, and I do 
not known exactly how many others, but I would say eight, 
ten. or twelve others. 

Mr. Tedrow. As a matter. Mr. Brass, the line up was com¬ 
posed of these four defendants and six colored and one China¬ 


man; is that correct? 

The Witness. Weil. I did not see any Chinaman. I did 
see. I think, maybe a colored person or so. but I did not see 
any Chinamen. 

The witness testified that he does not believe he saw six; 
that he does not remember how many he saw. That was in 
September 1939. 

On further cross-examination (by Mr. David, counsel for 
Flynn) the witness testified: I talked to defendant Flynn 
about this case. Defendant Flynn denied all complicity in 
this robbery. That was possibly the latter part of June 1939. 
1 also talked to him on June 3. 1939. but I again talked with 
him possibly the latter part of June or the first part of July 
1939. Each time defendant Flynn denied any complicity in 
this robbery. 

“Q. How many trips, in all. did you and the witnesses in 
this case make around from Washington and other places?*’ 

“The Court: Do you mean all of them? 

“Mr. David. Yes; about how many trips did you and these 
witnesses make in this ease?" 


“A. Well. I made lots of them, but 1 did not recall these 
particular witnesses who have testified: I do not think they 
made but one trip. 
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“A. Well, I made lots of them, but I did not recall these 
witnesses that were referred to go out at any other time or 
any other place?” 

“Mr. David. I do not know.” 

96 The Court. I mean, do you want him to repeat these 
witnesses at this time? 

Mr. David. No; that has been gone over enough. But I want 
to know approximately how many trips he or the wit nesses in this 
case made. 

The Court. Were there any others than those you have men¬ 
tioned? 

The Witness. Well. I only recall one. There might have been 
two. 

By Mr. David. Would your brother officers go along with you 
every time you took the witnesses. 

The Witness. Well, on that one occasion he was along; yes; 
and if there was a second time, he was along. I expect. I am not 
certain about that. 

Q. How long would you stay in these different places where 
you would go with the witnesses? 

The Witness. Well, we were one place. January 18 and 19, 
with part of the witnesses. Then we were in that same place, 
and the witnesses were, on January 23rd. In other words, part 
of the witnesses were at a particular place two days, and the 
others were there one day. 

By Mr. David. Showing them these four defendants? 

The Witness. No; I did not show them anything. They 
were looking for the- 

“Q. (Interposing.) 1 mean on all these trips did you and 
your brother officers, together with these witnesses, look out for 
these men and see these men and have the witnesses look at them 
again—once, twice, thrice, and so forth? Isn’t that the method 
that was pursued? 

A. As 1 say. I never showed them anyone. 

Q. Well, you made it your business to get in contact with 
them and in their presence, and you and the witnesses viewed 
them again? Is that right? 
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Thereupon. Mr. Tarver. Assistant I >istric-t Attorney made the 
following statement: “At this time I should like to state, that 
Mr. Leo .J. Laim, who was a bank employee at the time of this 
robbery: Mrs. Maude Clark, who was another bank employee 
at tiie time of this robbery: Meyer Lerner, who resides at S34 
Otis Place MV.; and Captain Floyd Truscott. of the Metropoli¬ 
tan i > o!iee Department, are in the witness room and available. 
Hut for the reason that I do not think that anything will be 
added to the ease by their testimony 1 will not call them, and 
the Covernment rests its ease at this point. 

97 And thereupon counsel for the defendants, and each 
of them, moved the court to direct the jury to return a 
verdict of not guilty as to and in favor of each of the defendants 
on the following grounds: The indictment alleges that on the 
l()th day of .June 1932. and at the District of Columbia afore¬ 
said. bv force and violence and against resistance and by put¬ 
ting: in fear, and by sudden and stealthy seizure and snatching, 
the defendants feloniously did steal, take, and carry away, 
from and off the person, and from the immediate and actual 
possession of one Thomas E. Elgin, then and there being, a 
certain sum of money, to wit : $9,021, in money of the value 
of $9,021. of the money and property of the Washington 
Mechanics Savings Hank, a body corporate. That under 
section 810 of the Code of the District of Columbia if the 
prosecution proves any one of the ways mentioned in the 
Indictment, it would be sufficient—that has been decided. 
We know that if Thomas E. Elgin was in the possession of 
the money of this Hank, which it is alleged was stolen through 
the commission of the crime of robbery, the allegation would 
be all right. Hut the evidence in this case discloses no such 
situation as that. The Covernment has not proved the alle¬ 
gations of this Indictment. Now. what is the situation? Here 
was a Hank carrying on a banking business. It was a branch 
bank, your Honor, not the main bank. And according to the 
evidence of the Government, that bank was in charge of Mr. 
Lloyd W. Davis, who was the manager and assistant cashier. 

Mr. Tarver. He was the manager of the branch and 
assistant cashier of the bank. 
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Mr. David. Now. that is the proof. In other words, the 
assets of that bank and all of the money in the bank on the 
10th of .June 1032. were in the possession and under the con¬ 
trol and supervision of Mr. Davis, the manager of the bank, 
and not in the possession and under the control of Thomas E. 
Elgin, mentioned in this Indictment. I am now talking about 
whether this Indictment charges, in the first place, the offense 
of robbery and, if it does, and if the Indictment be sufficient to 
charge robbery, then the evidence in the case does not prove 
:he Indictment, and there can be no valid conviction of rob¬ 
bery under this indictment. The authorities are in conflict 
on this point: that Thomas E. Elgin, not being connected in 
any way with the Washington .Mechanics Savings Bank, ac¬ 
cording to the allegations of the Indictment and the theory of 
the pleader, it not being set forth in the Indictment that 
Thomas E. Elgin was an employee, agent, servant, or manager. 

or assistant manager, or receiving teller, or whatever he 
!n was. and that he had lawful possession of the money of 
the owner, and tHat an assault was committed upon 
him. and he was put in tear, and against his resistance, and 
all that, with all of the preliminary descriptive matter of a 
robbery Indictment: 1 say that is omitted from this Indict¬ 
ment. 1 do not know why it was omitted. There is no alle¬ 
gation in this Indictment that Thomas E. Elgin had possession 
of the money of that corporation, and as far as this Indict¬ 
ment is concerned. Thomas E. Elgin was a stranger to the 
Washington Mechanics Savings Bank, and there was no con¬ 
nection between the two. Therefore the Indictment is fatally 
defective. The Government's ease does not prove the allega¬ 
tions of the Indictment, and the Indictment is not true 
according to the Government's case. 

Prior to the time of the .enactment of section flit) of the 
(’ode it was in cos'*ar\ in this jurisdiction and. indeed, in all 
the other jurisdictions of the country where i: had not been 
changed by statute, in an Indictment relating to money, that 
a description of the kind of money was necessary to be put 
into the Indictment. But section 010 of the Code excused 
that, and here is what it says: 
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“Description of money.—In every indictment, except for 
forgery, in which it is necessary to make an averment as to any 
money or bank bill or notes. United States Treasury notes, 
postal and fractional currency, or other bills, bonds, or notes, 
issued by lawful authority and intended to pass and circulate 
as money it shall be sufficient to describe such money, bills, 
notes, currency, or bonds simply as money."- 

That is why we have in all these indictments of embezzle¬ 
ment. larceny, or robbery just simply the description as 
“money". But listen to the rest of the section, your Honor: 
“without specifying any particular coin. note. bill, or bond: 
and such allegation shall be sustained by proof that the accused 
has stolen or embezzled any amount of coin, or any such note, 
bill, currency, or bond, although the particular amount or 
specie of such coin. note. bill, currency, or bond be not proved." 

In other words, that section means, if it means anything, 
that the pleader who drafts an Indictment may content him¬ 
self with alleging that it was money that was stolen either by 
larcenrv. embezzlement, or robbery. That is perfectly O. K. 
under this section. But the Government has got to prove, as 
a part of its case, what kind of money it was—whether 
99 it was lawful money of the United States or what it was. 

The Court. The court will take judicial notice that a 
dollar is lawful money of the United States, and you need not. 
proceed with that further. 

Counsel for the defendants brought to the attention of the 
court the case of Moore v. U. S. 1(30 U. S. 2(38. 

Counsel for the defendants urged that there was no proof or 
evidence in the Government's case to go to the jury tending to 
show that the S9.021 or any amount approximating so much as 
that were in the exclusive possession of Thomas E. Elgin. 

The Court. The proof is that what was taken from his till was 
about two thousand dollars. 

Mr. David. Yes. sir: and other witnesses testified as to other 
amounts. 

The Court. Yes. 

Mr. David. And some was taken from the till of Mr. Davis 
who was the manager of that bank. 



BARNEY NKUFIEl.I) KT AL. VS. UNITED STATES 


97 


In ihis Indictment the ownership could have been alleged 
either in one or two ways: ownership either in the bank or in 
Mr. Davis—but not in this other gentleman. 

The Court. Very well. 

Mr. David. There is a total variance there. Moreover, there 
is no proof in tills case, under section hit), substantiating the 
allegation as to what kind of money it was—whether it was 
money of the United States or lawful money or what sort of 
money it was—the Government being excused from alleging it. 
but they have to prove that. 

Mr. Robert I. Miller, counsel for the defendant Rubin, called 
the court's attention to the fact that Mrs. Randolph, a witness 
who testified in behalf of the Government, testified that she sat 
in her car and looked through the window of the bank and saw 
the side face of the defendant Rubin and that she could identify 
his clothes and the different color of his pants, and all. Counsel 
urged that such testimony was not sufficient to go to the jury 
upon the question of the identification of said defendant Rubin. 

The Court. She looked at him there and said that is the man 
she saw in the bank. 

Mr. Miller stated to the court that Mrs. Rand.s-olph testified 
that she saw through the window the side face of a man with a 
cap on. and she said he was the defendant Rubin. 

100 Mr. Miller contended that Mr. Randolph, husband of 
the witness referred to. testified that the windows of the 
bank were closed and the doors were open, and that Mrs. Ran¬ 
dolph could not look through the window of the bank and see 
the side face of a man with a cap on and distinguish the difference 
between his coat and pants—her evidence is not sufficient to go 
to the jury upon the identification of defendant Rubin, and 
asked the court to direct a verdict in favor of defendant Rubin. 

Mr. Miller adopted the argument of Mr. David, and asked 
that the same be considered of the defendant Rubin and the 
other defendants, and asked that the motion to direct a verdict 
for the defendants be deemed and considered as though each of 
the defendants had moved separately. 

The Court. The record will show that the same motion was 
made on behalf of the four defendants. 
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Thereupon, the court overruled the motion to direct a verdict 
for the defendants, and each of them, to which ruling of the 
court counsel for each of the defendants duly noted an excep¬ 
tion. which wa' duly noted upon the minutes of the court. 

Thereupon, the jury, who were absent from the court room 
when the foregoing motion to direct a verdict was made and 
when the argument thereon occurred, were, bv direction of the 


court, ordered back 


into the courtroom, and thereupon the jury 


returned to the courtroom, and the trial was resumed. 


iOl 


Denny Hughes, a witness called on bc- 
fendants. after being duiv sworn, testified. 


Tilers upon 
half of the dc 
iii substance, as folio 

i am now and have been since 1927 an active member of the 
local Bar. In the month of June 1932. there came to my 
knowledge a hold-up at the Georgia Avenue Branch of the 
Washington Mechanics Savings Bank. This occurrence was 
brought to my attention on the day of the robbery, if I am 
not mistaken. Asked if the witness had occasion to visit that 
Branch Bank shortly after the robbery, he answered: “I think 
it was the following day according to the record' of tho Third 
Precinct—it was the 11th. I went to this branch bank and 
was accompanied by Dutch Reinberg. an employee in Pat 
OTonor’s office, and a man named Ray Moore, a client of 
mine. 

“Q. What was the purpose of going out there. Mr. Hughes?” 
‘‘A. Ray Moore was held at the Third Precinct for this 
robbery as a suspect. And I was called and asked to come 
to the Third Precinct. I talked to him at the Third Precinct 
on Saturday evening, and made arrangements with the 
102 officers to go to the bank. I do not remember the 
names of those officers. The purpose of going to the 
bank was to see whether or not Ray Moore would be indenti- 
fied by the witnesses at the bank. That was on Saturday 
night, as I recall, and according to the records of the Third 
Precinct, it was June 11. I was accompanied by Ray Moore. 
Dutch Reinberg, and either two or three officers. 

“Q. And when vou went out to this bank, would you tell 
us what happened out there?” Ans. “At that time we went in 
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with tiic officers, and the officers took us straight through the 
batik to an office or room in the rear of the bank. And at that 
time, before any of the witnesses were brought in. 1 suggested 
to the officers that we have a line-up—more in a spirit of fun 
than anything else. So the officers suggested that Dutch Rein- 
berg. who was very short—about five feet tall, and rather 
heavv set—Moore and myself stand in this line. Moore at 
that time had on. as I recall, a pair of duck pants and a polo 
short, open at the neck, and no hat. I was—it was Saturday 
evening, and I was dressed up—I thought 1 was. in any event. 
So the three of us stood in line. I think Moore stood in the 
center: I stood on one side: Dutch was on the other. About— 
I would think about eight people- 

“Q. (Interposing.) Who were those eight people, Mr. 
Hughes? 

“A. That I could not say—witnesses, supposedly, in this 
robbery case. 

"Q. Do mean employees of the bank. Mr. Hughes?” 

“A. Employees of the bank or anv other witnesses who were 
there for the purpose of identification—I would not know. In 
any event, about eight—I think about eight people came in. 
They were told by the officers to look us all over and not say 
anything. They did. And then after consultation between 
the officers and the witnesses. Dutch Reinberg was told to step 
out of the line—which lie did. Then after further conversa¬ 
tion. Ray Moore was told to step out of the line. And then I 
was asked to say. “Stick them up” or "Stand over there” or 
"Step over there.” And I said it. And at that time, from 
the assembled crowd of witnesses there, emanated this expres¬ 
sion or statement. "That is the man.” 

The officers laughed, and told the witnesses they had 
made a mistake—that I was an attorney. And they told me 
that I could take Ray Moore with me. So everyone left, and 
Ray Moore left the bank at that time. 

"Q. Mr. Hughes, can you tell us whether this identification 
of you at that time, as one of these robbers, was made by more 
than one of these witnesses?” 
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103 “A. It was spontaneous. As soon as I said, “Stick 

thorn up” and “Stand over there, the entire group said, 
“That is the man.” 

“Q. The entire group?” 

“A. Yes. 

”Q. Do you have any interest in this case? 

Mr. Tarver. Objection to that, your Honor; it is obviously 
improper. 

Mr. Miller. It is what? 

Mr. Tedrow. I do not see that it is improper. Perhaps your 
Honor will sec it. 

Mr. Tarver. The witness was asked whether he had any in¬ 
terest in this case. 

The Court. I think he is entitled to it. 

The Witness. 1 have absolutely no interest in the case 
whatsoever. 1 advised the Court and advised Mr. Tarver of 
my connection with this case, only in that I felt that I should 
testify. 

“Q. Mr. Hughes, when you said you advised them of your 
connection, do you mean your connection in so far as your 
connection with this identification is concerned?” 

“A. That is all. I have no other interest and do not know 
any one. 

“Q. (’an you tell us when you gave that statement? 

“A. I spoke to his Honor and also Mr. Tarver as I have 
testified today. 

“Q. When was that, Mr. Hughes?” 

“A. I spoke to Judge Gordon yesterday, at noontime; and I 
spoke to Mr. Tarver shortly after that time.” 

“Q. Do you mind telling the jury when you brought this 
matter to my attention? 

“A. It was just yesterday, if I am not mistaken. 

On further direct examination (by Mr. David) the witness 
testified: 

“Q. This is for the record: Did you have anything whatever 
in the world to do with this robbery—that is for the record: 
I want the record to show. 

“A. No. sir; I did not. 
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“Q. 1 know you did not. When you referred to Mr. Tarver, 
do you mean the gentleman sitting here, who is the assistant 
United States Attorney prosecuting this case? 

“A. That is correct. 

“Q. I mean the Mr. Tarver he refers to is the Mr. Tarver 
who is prosecuting the case here? 

“A. That is correct.” 

104 On cross-examination the witness testified, in sub¬ 
stance. as follows: The occurrence testified to by me in 
my direct examination was not at a bank at Sth <fc I Streets, 
southeast. I represented a man at the Sth & I Streets Bank 
also. This was not at that bank. I cannot tell you tha name 
of the bank at Sth & I Streets, southeast. 

“Q. If I suggested the name “Washington Mechanics Sav¬ 
ings Bank"—the same as this—would that refresh your recol¬ 
lection?” 

“A. It would not. sir. 

“Q. Could this have been in connection with a hod-up of a 
branch of the Washington Mechanics Savings Bank at Ninth 
& East Capitol Streets?” 

“A. No. sir. 

“Q. I want you to look at some persons I am going to have 
brought in. Do not say anything now please. 

Mr. Tarver. Will you bring in Mr. Elgin, Mr. Sanderson, 
Mr. Davis, Mrs. Clark. Mr. Lann, Mr. and Mrs. Randolph? 

Thereupon the last mentioned persons came from the wit¬ 
ness room and stood at the door to the court room, and there¬ 
upon the following occurred: 

“By Mr. Tarver. Q. Have you look at them all? [Indicat¬ 
ing the seven persons.] 

A. I have; yes. 

By Mr. Tarver. Will you all go outside, please? 

By the Court. Ask him a question while they are in here; 
see if he can point them out—perhaps not by name. 

By Mr. Tarver. “Q. Mi*. Hughes, do you know if any of 
these witnesses were among those who identified vou? 

A. I cannot positively identify any of these witnesses. I 
would not attempt to make any positive identification. 
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Q. Would you say these are not the witnesses who identified 
you? 

A. No, sir; and I would not say that they were. My only 
statement is that I would not be positive in identification, 
after seven years. 

Thereupon, the seven persons above referred to returned to 
the witness room, and the door was closed. 

Q. Do you know what police officers went up to the bank 
with you? 

A. I was under the impression that it might have been 
Brass. Brass advised me that he did not go up to the bank. 

Q. Do you mean with you? 

A. With me. Now I have a faint recollection that the 
105 heavy set officer that this case was also assigned to, or 
whose name appears at Headquarters as one of the 
officers in this case—a man who is now at Mt. Alto Hospital, 
and, I understand, is quite ill—I think, but I would not be 
sure that he is one of the officers. 

“Q. Do you know who that is—his name? 

A. Officer Wise. 

Asked when he found out the name of the client who ac¬ 
companied witness to the bank, and witness answered: I went 
to the Third Precinct yesterday evening, on my way home, 
to check not only the name—his correct name, Ray Moore’s 
correct name, was Greathouse, but I knew he was not there 
under that name. I did not have any independent recollec¬ 
tion of his name, but I know it was not Greathouse. So I 
went up and checked with the Station Clerk of the Third 
Precinct yesterday afternoon, on my way home. 

Mr. Tarver. Will your honor indulge me for just a moment? 

The Court. Yes. 

Mr. Tarver. I want to leave the court room for just a min¬ 
ute, please. 

The Court. Yes. 

(Thereupon Mr. Tarver left the court room and very quickly 
returned.) 

By Mr. Tarver: Q. Mr. Hughes, do you know what day of 
the week this bank was robbed? 
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A. I could not toll you. I was under the impression or I 
understood, through inquiry, that it was a Friday, but I am 
not certain about that. 

Q. When were you informed that it was Friday. 

A. I think I was told today it was Friday. 

Q. Was it stated by Mr. Tedrow? 

A. Yes. And I would not be certain except for the record 
of No. 3 that it was a Saturday night. However, I do know 
that the bank was open—that is, whether it was open for 
business, I do not know. My independent recollection is that 
it was not, but all of the people were there. In any event, it 
was lighted. 

Q. When you said that Hay Moore was a defendant in this 
case, did you mean that he was charged with this robbery? 
A. No; Ray Moore was held as a suspect. Do you want 

me to tell- 

Q. (interposing.) Yes. 

A. As I was told, he was busy-haired. 

Q. Just a minute; by whom were you told that? 

A. By the officers. 

106 The following deposition was offered in evidence by 
defendants and admitted by the Court: 

In the District Court of the United States for the District of 

Columbia 

Criminal No. 52890. (Robbery) 

United States of America 
v. 

Barney Neufield, Alias Barney Neifield, Alias John 
Ward; James Foley, Alias Herbert Bell, Alias Robert C. 
Bowden; Joseph Flynn, Alias James Wild, Alias Wil¬ 
liam Mack; Samuel Rubin, Alias Joseph Brown, Alias 
Joseph Sanders 

Washington, D. C., 
Thursday, November 16, 1989. 
Deposition of John W. Wise, a witness of lawful age, taken 
on behalf of the defendants in the above-entitled cause, pend- 



104 BARNEY NEUFIELD ET AL. VS. UNITED STATES 

ing in the District Court of the United States for the District 
of Columbia, by order of the Court, at Mt. Alto Hospital, 2650 
Wisconsin Avenue, Northwest. Washington, D. C., at 3:55 
o’clock p. m. on Thursday, November 16. 1939. 

Appearances: On behalf of the United States: William 

107 S. Tarver, Assistant United States Attorney. On behalf 
of the defendant Barney Neufield: Abraham Solomon. 

of New York. N. Y. On behalf of the defendant Joseph Flynn: 
Levi David. 

Also Present: Frank 0. Brass, Metropolitan Police, Head¬ 
quarters. Floyd Truscott, Metropolitan Police, No. 10 
Precinct. 

PROCEEDINGS 

Mr. David. Let it be recorded that the deposition of John 
W. Wise, the witness, is taken in the above-entitled cause by 
order of the Court. 

Mr. Tarver. And let the record also show that although the 
oath is to be administered by me. Mr. Tarver, it is stipulated 
by counsel that I would not be precluded thereby from cross- 
examining Mr. Wise. 

Mr. David. The administering of the oath by Mr. Tarver is 
by consent of counsel for the defendants. 

John W. Wise, a witness of lawful age, was thereupon duly 
sworn by William S. Tarver and, being examined by counsel, 
testified as follows: 

Direct examination by Mr. Solomon: 

Q. Do you remember when there was a robbery of the 
Georgia Avenue branch of the Washington Mechanics Savings 
Bank, on Georgia Avenue near Otis Place? 

A- I recall the fact. 

108 Q. Do you recall going to that bank with a man by 
the name of Denny Hughes, a lawyer of this city, and 

another man Ray Moore, or Kay Greathouse? 

A. I don’t recall whether Denny Hughes was along, or not; 
I remember going there with Ray Moore, or Greathouse. 

Q. Now, was this at the bank? 

A. It was. 
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Q. Do you remember whether it was in the daytime or in 
the evening? 

A. I don't recall that. 

Q. Do you remember whether or not there was a line-up 
in the bank? 

A. I am not positive whether there was, or not, or whether 
this man was just shown to him. I recall going to the bank 
with him. 

Q. And do you recall whether or not, while you were in the 
bank, some official asked any individual to state, in words or 
substance, as follows: “Stick ’em up and get in the back?” 

A. I couldn’t say. I don’t recall. 

Q. You don’t recall that at all? 

A. No, sir. 

Q. Did you speak to Mr. Denny Hughes on the telephone 
today? 

A. I did. 

Q. Do you recall the conversation you had with him? 

A. I do. 

Q. Will you repeat it, please, as best you can? 

A. Mr. Hughes called me and asked if I recalled going to 
the bank in this particular hold-up—he said Ray Moore 
109 at the time. I didn’t just recall Ray Moore’s name. I 
didn’t remember that. He said “there was man that 
you and Mr. Brass carried up there.” And I asked him the 
description of the man, and then I remembered that one of 
them went there. Then he asked me if I remembered one of 
the bank officials picking him out. 

By Mr. Tarver: 

Q. Picking who out? 

A. Denny Hughes. He said he was in the line-up. I said, 
“No; I don’t remember.” He then asked me whether I re¬ 
membered going there with Ray Moore. I said, “Yes; I do.” 
He said, “Do you recall whether Ray Moore was identified at 
that time?” I said I didn’t. But I am pretty sure he wasn’t, 
because we released Moore soon after that. 
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By Mr. Solomon: 

Q. Now, do you recall whether this was in the day or 
evening? 

A. No; I don’t. 

Q. Do you recall whether any member of the Police Depart¬ 
ment was with you when this occurrence took place? 

A. You mean at the bank? 

Q. Yes. 

A. If I am not mistaken, Sergeant Brass was with me. 

Q. That is your best recollection? 

A. That is my best recollection. 

Q. You are trying to be fair in your recollection? 

A. That is right. 

Q. Do you recall whether any other police officer was there? 

A. No; I don’t. 

110 Q. Do you recall whether any other police officers, 
or officers of the bank were there? 

A. No; I don’t. But I will say this, that Sergeant Brass 
was more in charge than I was, and I was helping him out. 

Q. Is that all you remember? 

A. Yes. 

Mr. Solomon. That is all. 

Cross-examination by Mr. Tarver: 

Q. You say you don’t recall Denny Hughes being there at 
the time? 

A. No; I don’t. 

Q. And you don’t recall him being picked out as one of the 
bank robbers? 

A. No; I don’t. 

Mr. Tarver. That is all. 

Mr. Solomon. Do you want to ask any questions? 

Mr. David. Yes. 

Further examination by Mr. David: 

Q. I would like to know whether you and Detective Brass 
went up there together, or whether you went there alone. 

A. That I don’t recall. I remember taking this fellow Moore 
up, and Brass was with me when we arrested him. Whether 
I carried him right up there, I don’t remember. 
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Q. Do you recall whether Denny Hughes was attorney for 
this man Moore, or Greathouse? 

A. No; I don’t. 

111 Q. Do you recollect whether Mr. Hughes was at the 
bank at all on the occasion you were there with Brass? 

A. That I don’t recall. 

Q. You don’t mean to say that he wasn’t there- 

A. No; I don’t recall. 

Q. You just don’t recall? 

A. No; I don’t recall. That has been some time, and I 
have been working on another squad since. Shortly after 
that I went to work on the Homicide Squad and, naturally, I 
didn’t follow up this case after going on another squad. 

Redirect examination by Mr. Solomon: 

Q. You mean with the lapse of time, that you can’t recall 
all these things that took place, because of the lapse of time; 
is that what you mean? 

A. Well, the lapse of time, because I can’t be positive about 
certain things, as to whether Hughes was there, or not. I 
don’t recall that. 

Recross-examination by Mr. Tarver: 

Q. May I ask a question? Does the fact, also, that you 
were not concerned, in a police way, with this case and made 
no effort to remember it, affect your memory in any way? 

A. I don’t quite understand that. 

Q. I mean, Mr. Wise, is it because you were not handling 
the case and made no special effort to remember the details? 

A. That is correct. 

112 Q. That is correct? 

A. Yes, sir. 

Q. Is it possible, Mr. Wise, that when you took Greathouse, 
or Moore, to the bank, it might have been in company with some 
other police officer besides Brass? 

A. It may have been. 

Mr. David. Do you mean in addition to Mr. Brass? 

Mr. Tarver. I said, “besides Mr. Brass.” 
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The Witness. I said a while ago in my statement I didn’t 
think Brass was along. I don’t think he was. I knew I vras 
there. 

By Mr. Solomon : 

Q. And you said the reason that you thought that was, that 
he was in charge of it?* 

A. Yes. 

Q. But outside of that, you can’t say? 

A. No. 

Q. But you were there? 

A. Yes. 

Q. You are sure of that? 

A. Yes. 

Q. And there were some other officers with you? 

A. I think there were. I am pretty sure of that. 

It is stipulated that this testimony may be read to the Court 
and jury without being signed by the witness, with the same 
effect as if it had been so signed. 

And upon the resumption of the trial, the foregoing deposition 
was read to the court and jury. 

113 By Mr. Miller. If your Honor would permit I should 
like to have this jury go to the scene of this supposed hold¬ 
up ; it is only a short distance from here and let the jury look from 
the outside of this building, taking the picture with them and 
putting any one or all of the jurors in the same position this 
lady said she could look through this window, back into the bank; 
and let some person—and dress him up in a uniform, and let him 
look through and see if he could see the person in the bank. Now, 
if there is any expense—let me say you assigned me to this case, 
and I have no interest in it except what you know and have 
always known. If there is any expense in sending them up there, 
I will personally pay the taxi fares and let your Honor and the 
distinguished young prosecutor go and leave us away, and put a 
car up where she said she stood or was in front of the bank. 

If your Honor would, I would like to have you let them go in¬ 
side and look at the condition inside this bank—as for the light, 
as to the window panes in the bank. And the gentleman is here 
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and will testify that it is in the same position that they were back 
several years ago. 

This is a serious situation. Let the jurors look from the out¬ 
side and look at the place. I think your Honor ought to do it. 

The Court. The court does not think he ought to do it. If it 
can be done, you have had an opportunity to bring witnesses; and 
bring them here. 

By Mr. Miller. Well, you Honor just put me in this case 
yesterday. 

The Court. Well, you have had all day today. I overrule your 
motion. 

By Mr. Miller. Will you give me permission to adjourn for a 
half hour. 

The Court. No. 

By Mr. Miller. Let me make my suggestion will you? Let 
me have some person go up there and let them look from the in¬ 
side of the place and from the outside of the place, into the 
place, and then put them on as a witness? May I say to you- 

The Court (interposing). I think these statements should be 
made at the bench, but the court is going to overrule your 
motion. 

Mr. Miller. Will you allow me an exception? 

The Court. Yes; I allow you an exception. 

By Mr. David. Your Honor, I want to make a motion which 
is not entangled with any conditions at all. It is a simple mo¬ 
tion. I move that the court permit the jury to view the prem¬ 
ises—that is the bank, and the street where the bank is located, 
which motion the court overruled, and counsel for the defendant 
noted an exception. 

114 Thereupon, the Government produced Thomas E. 

Elgin, as a witness, in rebuttal. Said witness having 
been previously sworn, testified, in rebuttal, in substance as 
follows: I did not identify at any time at the bank or else¬ 
where the gentleman [witness Hughes] who just was sitting 
in the chair on the witness stand, as one of the persons who 
held up this bank. 

On cross-examination, the said witness testified, in sub¬ 
stance, as follows: The police department did not bring any- 
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body, either the day after the bank was held up or the next 
day or the next day and line them up at the bank in order 
that several of us could look at them. 

On further cross-examination the witness testified: 

By Mr. Tedrow : 

Q. For about a week following this robbery did you work 
every afternoon and every night at the bank that ensuing 
week? 

A. Well, we did not work at night. 

Q. Do you remember clearly whether you were there any 
night or any evening? 

A. It might have been Saturday evening. 

Q. You might have been there on a Saturday evening? 

A. Yes. 

Q. Do you remember whether you were there on any other 
nights? 

A. It would only be a Saturday night. 

After the bank closes it happens that tellers and cashiers 
stay late if they are out of settlement, the witness testified. I 
would not say that happens often. I would not say that it 
happened at our bank at that time. I would not say that we 
were or we were not out of settlement at that time. 

On further cross-examination [by Mr. David] the witness 
testified that he does not remember that June 10, 1932, was 
Friday; that does not remember that he has looked at the 
calendar to ascertain that. 

“Q. Assuming it was Friday—on the following Saturday, 
what time would your bank close? A. “We closed at twelve 
and opened from six to eight. 

Richard S. Sanderson, after being duly sworn, testified in 
substance as follows: I did not take particular note of the 
man sitting in the witness chair when I came to the door. 

By request of the court, Mr. Denny Hughes stood in 
115 the court room within sight of the witness stand. 

Q. Take a look at him [indicating Mr. Denny 

Hughes]. 

A. Yes. 
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Q. Did you ever identify him as one of the bank robbers in 
this case. 

A. No. 

Thereupon, Lloyd W. Davis, who was previously sworn as 
a witness for the prosecution, was recalled, and testified in 
substance as follows: 

I saw the man who occupied the witness stand when I was 
brought to the door of the courtroom a little while ago [refer¬ 
ring to Mr. Denny Hughes]. 

Q. Did you on any occasion ever identify him as one of the 
persons who held up this bank in this case? 

A. No, sir; I never identified him and never identified any¬ 
one else in the case. 

Q. In your presence did anyone ever identify him as the 
man who held up the bank? 

A. No, sir. 

Mr. Tarver. Mrs. Clark. This witness has not been sworn. 

The Court. Has Mrs. Clark testified in this case? 

Mr. Tarver. No. sir; she has not. 

The Court. Why put her on? 

Mr. Tarver. She is a bank employee. 

Whereupon, Mrs. Maude Clark was sworn as a witness for 
the Government, and testified, in substance, as follows: 

My full name is Maude Houston Clark. I was employed at 
the Georgia Ave. branch of the Washington Mechanics Sav¬ 
ings Bank on June 10, 1932. I was present when the robbery 
took place. I saw the man who occupied the witness stand 
where I am now sitting when I was brought to the door awhile 
ago. I never identified him as one of the men who held up 
the bank. 

On cross-examination [by Mr. David] the witness testified: 

I do not know what day of the week June 10, 1932, was. I 
was not at the bank that night. I do not recall if I was at the 
bank the next night following the day of the robbery. 

Whereupon, Lee J. Lann was produced as a witness for the 
Government, and after being sworn, testified, in substance, 
as follows: 
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On June 10, 1932, I was employed at the Georgia Ave. 
branch of Washington Mechanics Savings Bank and I was 
present on that date at the bank when it was held up. I was 
brought to the door a little while and saw the man sitting in 
the witness stand. I did not, nor did anyone in my presence, 
ever identify him him as one of the robbers who held up the 
bank. 

11(5 On cross-examination [by Mr. David] the witness 
testified in substance: 

I think I was at the bank the night of the day of the robbery 
I could not definitely swear to that. The bank kept open on 
June 10, 1932, from six until eight. I do not recollect that 
June 10, 1932, was on Friday—but I think that the bank kept 
open on that date between six and eight at night. 

Q. How about the next night? 

A. That is a Sunday. 

Q. What? How do you know? Do you know what day 
of the week June 10, 1932 was? 

A. I do not know. I said I think not. 

Q. If you do not know what day of the week it was, you 
cannot say that the next day was Saturday, can you? 

A. If I recollect clearly, you asked me whether the bank 
was open or not—pertaining to Saturday night—and whether 
it was open between six and eight. And I answered yes. 

Q. I asked several questions, but I want to know whether 
you can tell us what day of the week June 10 was. 

The Court. He said no. 

Asked if the bank was open the night of the day of the rob¬ 
bery, whatever day of the week that was, and the witness 
replied that he could not definitely say. 

Q. What did you mean, a minute ago, when you said the 
bank was open between six and eight p. m.? What day did 
you mean? 

A. Saturday night. 

Q. And you do not know whether that was the day following 
the robbery or whether it was the same day? 

A. I do not. 

On further cross-examination [by Mr. Tedrow] the witness 
testified: 
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Q. Did you, in response to Mr. David’s question as to what 
time the bank stayed open that night, say that it stayed open 
from six to eighty-thirty; is that correct? 

A. If that question- 

Q. (Interposing.) Not “if” anything. Is that what you 
said to Mr. David? 

A. I cannot say. 

Mr. Tedrow. Now will you read that question and answer? 

The Court. He said, a few minutes ago, that the bank 
stayed open from six to eight, and that the night he was re¬ 
ferring to was Saturday. 

Mr. Tedrow. My point is that this witness was asked 
117 if the bank stayed open from six to eight-thirty. And 
then he wants us to place what day of the week that 
was. My point is this: 

By Mr. Tedrow: 

Q. Did anybody out in the witness room tell you what you 
were to be asked about, before you were brought in here? 

A. Is that a question? 

Q. Yes. 

A. No, sir. 

Q. How did you know what day of the week Mr. David 
was referring to, when he asked you if the bank was open that 
night? 

A. There is only one possible night the bank would stay 
open, and that is Saturday night. 

Q. So your answer was based on the assumption that he 
must have referred to Saturday night; is that correct? 

A. Correct. 

On further cro’rc-examination [by Mr. David] the witness 
testified: 

The robbery occurred in the daytime. After the robbery 
all of the employees devoted practically the rest of that day 
in an effort to solve it. I don’t know about the night. Our 
banking hours were only from 9 to 3. 

Q. Up to what hour did they devote their energies to the 
solution of this matter, or discuss it? 

A. As far as I know, I worked there till 5 o’clock. I do 
not know about the other employees. 
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I would say that their work was just internal banking 
matters. 

Q. And to the exclusion of any discussion of this affair— 
this bank robbery; is that right? 

A. No, sir; I would not answer that question—to the ex¬ 
clusion. Certainly some part of that time must have been 
taken up with questions relating to the bank robbery. 

The Witness. I recall there may have been one or two 
policemen there. 

Q. Did they bring anybody with them, when they came to 
the bank? 

A. I cannot answer that definitely. I am sorry. 

Q. Did you see the police standing beside anybody in the 
bank, other than the employees of the bank, on the day of 
the robbery? 

A. I cannot answer that; I do not know. 

Q. Do you know whether or not there one or two 

suspects under surveillance? 

Mr. Tarver. If you know. 

By Mr. David. If you know—other than either one of these 
defendants, I mean? 

118 A. Do you mean on that particular day? 

Q. No; let us not confine it to days or hours. 

A. Yes; I do. 

Q. How many? 

A. I don’t recall the number. 

Wallace F. Randolph, a witness for the Government, 
previously sworn, was recalled, and testified: 

I recall the man who was sitting in the witness chair when 
I was called to the door a little while ago. I never identified 
him nor did anyone in my presence identify him as one of the 
robbers of this bank. 

On cross-examination [by Mr. Tedrow]: 

Q. When you were just brought in here and were taken 
back, after looking at this gentleman who was seated in the 
chair—you remember that? 

A. Yes. 
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Q. I wonder if you discussed with anyone out there in the 
witness room the reason you were brought in. Did you discuss 
the gentleman who was sitting in the chair, there? 

A. Why, yes. I know that gentleman. 

Q. With whom did you discuss it? 

A. My wife. 

Q. Did you discuss it with anybody else? 

A. There was another witness out there; I do not know the 
gentleman’s name. 

Q. But you talked about him; you know him? 

A. I do know him; yes. 

On cross-examination [by Mr. Solomon] the witness 
testified: 

I remember the day of the robbery—June 10. I was not in 
the bank on the evening of June 11, 1932. I have never been 
in the bank in the evening. So far as I know my wife was not 
in the bank on the evening of June 11, 1932. 

On further cross-examination [by Mr. David] the witness 
testified: I was not outside the bank on the evening of June 
11, 1932, or around that neighborhood, so far as I know. I do 
not think I was. I am sure I was not, as a matter of fact. 

Q. Well, which is it now? 

A. Well, let us say no. 

119 Mrs. Randolph, who was previously sworn, was re¬ 
called by the Government, and testified that when she 
was called to the door of the courtroom a little while ago and 
saw the gentleman who was seated in the witness chair; that 
the witness did not nor did anyone in her presence ever 
identify him as one of the robbers who participated in the bank 
robbery. 

On cross-examination [by Mr. Miller] the witness testified 
that the robbery was on the 10th and the following day was 
Saturday. My husband and I did not go to the bank on 
Saturday evening between 6 and 8 o’clock Saturday evening. 

The witness further testified that she has never been to the 
bank since the robbery for any purpose whatsoever. 
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Frank 0. Brass, police sergeant, previously sworn, was re¬ 
called by the Government, and he testified: 

On June 11, 1932,1 was along at the time a man named Ray 
Moore or Kay Greathouse was arrested. I did not take that 
man, on that night, to the Georgia Ave. branch of the Wash¬ 
ington Mechanics Savings Bank, nor on any other occasion. 
No one in my presence took him there. I never knew of it. 
I was never at that bank while Mr. Denny Hughes was there. 
I know Mr. Denny Hughes. 

On cross-examination [by Mr. Miller]: 

Q. Sergeant, let me ask you this: Who were the other 
officers who participated in the arrest of this man on or about 
the tenth? 

The Court. Which man do you have in mind? 

Q. The man he said he arrested—Ray something—whatever 
it is. 

A. The other officer was Detective Sergeant John Wise. 

Q. Where is John Wise now? 

A. Mt. Alto Hospital. 

Q. You do not know whether John Wise took him and 
several others up to the bank, do you? 

A. I do not. Thereupon, the Government rested. No evi¬ 
dence was offered by the Government tending to prove that 
any defendant had an alias. 

Mr. David. May it please the court I wish to renew my 
motion for a directed verdict in favor of all the defendants. I 
understand they desire me to include all in my motion, and 
request for a directed verdict in their favor on the grounds- 

The Court (interposing). Come to the bench if you want 
to state the grounds. 

Thereupon Mr. David and Mr. Tarver approached the bench 
and conferred with the court, in a low tone of voice as 
follows: 

120 At the conclusion of all the evidence in the case, de¬ 
fendants, by counsel, moved the court to direct a verdict 
of not guilty in behalf of each and all the defendants in this 
case, upon the grounds, first, that there is a total failure of' 
proof to sustain the allegations of the Indictment; second, 
there is a failure of proof showing or tending to show that 
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Thomas E. Elgin, mentioned in the Indictment as the one in 
whose possession and trust the money referred to in the In¬ 
dictment was at the time of the commission of the alleged 
offense, the Indictment failing to allege what connection, if 
any, the said Elgin had with the Washington Mechanics Sav¬ 
ings Bank; third, there is no evidence in the case, sufficient to 
go to the jury showing that the said Elgin was in possession 
of the money and assets of the bank at the time of the com¬ 
mission of the offense alleged in the Indictment, namely, June 
10, 1932; fourth, the evidence on the part of the Government 
shows that Mr. Lloyd Davis was the manager and cashier or 
assistant cashier and teller of the bank on the date alleged in 
the Indictment, and under the law—as we view it—he was in 
the possession of the money and assets of the bank—in view 
of the evidence on the part of the Government that neither 
the President of the bank nor the vice President of the Bank 
nor any other officer of the bank, other than Mr. Davis, was 
at the bank or in control of its affairs; fifth, the evidence sub¬ 
mitted on the part of the Government utterly fails to show 
that Elgin was in possession of the nine thousand and odd 
dollars or any substantial part thereof alleged in the Indict¬ 
ment as having been stolen by any of the defendants, and 
further, the evidence on the part of the Government fails 
to show that at the time of the theft—Elgin was put in fear or 
resisted within the meaning of section 810; in other words, 
the Indictment fails to charge the offense of robbery, within 
the meaning of section 810, and the evidence on the part of 
the Government fails to show the commission of the offense 
of robbery, within the meaning of section 810; sixth, that the 
evidence on the part of the Government fails to disclose 
whether the money mentioned in the Indictment was lawful 
money of the United States or whether it was foreign coin or 
foreign currency. We take the position that it is incumbent 
upon the Government to offer evidence as to the nature or 
kind of money referred to in the Indictment. We concede 
that, under the statute, the Government may allege simply 
that money was stolen, but we contend that evidence should 
be offered on the part of the Government indicating or 
121 tending to indicate or showing or tending to show the 
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kind of money, whether the same be lawful money of the 
United States or other kind of money that had some value; 
seventh, it is our contention that there is a distinction between 
possession and custody, and that Mr. Davis, as the manager 
and officer of the bank, was in the possession of its assets on 
June 10, 1932, and not Mr. Elgin, mentioned in the 
Indictment. 

The Court. The motion is overruled. 

By Mr. David. I note an exception to the ruling of the 
court, which was duly noted on the minutes of the court. 

By Mr. David. We renew our motion for a view. Your 
honor has already passed on that. Mr. Miller asked me 
especially to make that motion. The court overruled said 
last-mentioned motion, to which an exception was duly taken, 
and which was noted on the minutes of the court. 

The following prayers were granted by the court on behalf 
of the defendants: 

No. 1 

The jury are instructed that the Government is burdened 
with the obligation of proving the case set-out in the indict¬ 
ment, in every material part, beyond a reasonable doubt; and 
before the jury can lawfully return a verdict of guilty against 
any of the defendants they must find that every element 
essential to establishing guilt has been so proven. The law 
demands acquittal unless every material and necessary fact 
upon which a conviction depends is proven, to the satisfaction 
of each individual juryman beyond a reasonable doubt. A 
reasonable doubt is defined to mean such a doubt as will leave 
the juror’s mind, after a candid and impartial investigation of 
all the evidence, so undecided that he is unable to say that 
he has an abiding conviction of the guilt of the defendants, or 
any of them, or such a doubt as in the graver and more im¬ 
portant transactions of life, would cause a reasonable and 
prudent man to hesitate and pause. 

No. 2 

If the jury entertain a reasonable doubt, as defined in in¬ 
struction No. 1 of the defendants, that after the consideration 
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of all of the evidence in this case that any one of the defend¬ 
ants was present and aided, abetted, or assisted in the com¬ 
mission of the robbery as alleged in the indictment their 
verdict should be not guilty as to such one. 

122 No. 3 

The court instructs the jury that if they entertain a 
reasonable doubt from all the evidence in the case that 
the money, or some part thereof, on, to wit: June 10, 1932, de¬ 
scribed in the indictment, was by any of the means described in 
the indictment, stolen by the defendants from and off the person 
or from the immediate, actual possession of Thomas Elgin, then 
their verdict should be not guilty as to any of the defendants of 
the offense of robbery. 

No. 4. 

You are instructed as a matter of law that each defendant is 
presumed to be innocent. He is not required to prove himself 
innocent or to produce evidence at all on that subject. In con¬ 
sidering the testimony you must consider and view it in the 
light of this presumption with which the law clothes the defend¬ 
ants. It is a presumption that abides with them throughout the 
trial of the case until the evidences each individual juror of 
their guilt beyond all reasonable doubt. 

No. 5. 

You are instructed that a reasonable doubt is that state of 
mind which, after entire comparison and consideration of all the 
evidence, leaves your minds in that condition that you cannot 
say you feel an abiding conviction of the truth of the charge. It 
is an honest misgiving generated by the insufficiency of the 
proof. 

No. 6 

You are instructed as a matter of law that the burden of proof 
is always upon the prosecution. It is not sufficient to establish 
a probability though a strong one, arising from the doctrine of 
chance, that the fact charged is more likely to be true than the 
contrary, but the evidence must establish the truth of the fact 
beyond a reasonable doubt. 
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No. 7 

You are instructed as a matter of law that if from the testi¬ 
mony there is a probability of any of defendants’ innocense, that 
is a judt ground for a reasonable doubt, and if such probability 
exists in this case you cannot convict any of the defendants. 

No. 8 

The court instructs the jury that every fact, whether direct 
or circumstantial, essential to the establishment of the guilt of 
the accused, must be proved to the satisfaction of the jury be¬ 
yond all reasonable doubt, and any conclusion derived there¬ 
from must be free from doubt. And in this connection the 
jury is further instructed that conjecture, speculation and 

123 theory, however plausible, ought not to and must not be 
considered by them to the disadvantage of the defend¬ 
ants, and a reasonable doubt upon the whole case, or any mate¬ 
rial fact, entitles the accused to a verdict of not guilty. 

No. 9 

The court further instructs the jury that circumstances of sus¬ 
picion no matter how grave or strong are not proof of guilt, and 
that the accused must be found not guilty unless the fact of his 
guilt is proven beyond every reasonable doubt to the actual ex¬ 
clusion of every reasonable hypothesis of his innocence con¬ 
sistent with the facts proven. 

124 Charge to the jury 

The Court (Gordon, J.). Ladies and gentlemen of the jury, 
you have been told a number of times in the last three or 
four days that these four defendants are indicted for robbery of 
some thousands of dollars, committed on the tenth day of 
June 1932, of the moneys of the Washington Mechanics Sav¬ 
ings Bank, and that the money was in the possession of 
Thomas E. Elgin; and it is said that they, by force and 
violence, by putting in fear, and by sudden and stealthy seiz¬ 
ure and snatching, feloniously did take and carry away from 
and off the person and from the immediate and actual pos- 
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session of one Thomas Elgin a certain amount of money. The 
statute is in the disjunctive, and says: 

“Whoever with force or violence or by sudden or stealthy 
seizure or snatching, or by putting in fear, shall take from 
the person or immediate actual possession of another anything 
of value, shall be guilty of robbery.” 

So if it is done by force and violence and taken from the per¬ 
son or the immediate actual possession of the person, the offense 
is committed; or if it is done by sudden and stealthy seizure 
or snatching, the offense is committed; or if it is done by 
putting in fear, the offense would be complete—that 
125 is, if they took from the immediate possession and off 
the person of some person anything of value. 

I said that the five of them have been indicted. One of 
the men named is not here, and the other four are here, and 
in those indictments containing those names they are charged 
jointly, and that is accasioned by a provision of our Code 
which says: 

“In prosecutions for any criminal offense all persons ad¬ 
vising, inciting, or conniving at the offense, or aiding or abet¬ 
ting the principal offender, shall be charged as principals.” 

To constitute an aider and abetter, it is essential that the 
aider and abettor should share the criminal intent with the 
principal or party who actually commits the offense; that 
the words “aider” or “abettor,” or “to aid and abet,” in legal 
phraseology are pretty much synonymous to one another. 
They comprehend all assistance rendered by acts, or words 
of encouragement or support, or promises to render assistance 
should aid become necessary. No particular act is necessary. 

Now, if the defendants in this case agreed or had an under¬ 
standing between themselves to rob the bank mentioned in 
the indictment, and that in pursuance or carrying out that 
understanding and common purupose or design, they went 
to the bank and. pursuant to that common purpose and design, 
they did anything to effect that robbery—I say “pursuant to 
such understanding and' agreement”—that makes each de¬ 
fendant the agent of the other, and the act of one would be 
the act of the other. 
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I will state that you are the sole judges of the facts 

126 and the credibility of the witnesses and the weight to 
be given their testimony. You will take the law from 

the Court, as the Court shall instruct you in that regard. 
There have been a number of prayers or instructions which 
have been granted by the Court and that have been read to 
you by counsel; and they are the law in this case, as far as 
they go—just as though the Court had read them to you. 

These defendants—as every defendant in criminal cases— 
are presumed to be innocent; and that presumption shall abide 
in your minds throughout the trial in such a way that you 
will find them not guilty unless upon all the evidence you are 
convinced beyond a reasonable doubt that they are guilty of 
what they are charged in the indictment. And the burden 
of proof is upon the Government to establish that proof be¬ 
yond a reasonable doubt; and by “reasonable doubt” is meant 
such a doubt as. after careful and impartial investigation of 
all the facts in the case, leaves your mind so undecided that 
you are unable to say that you have an abiding conviction of 
the guilt of the defendant, or such a doubt as in the more im¬ 
portant transactions of life would cause a reasonably prudent 
person to hesitate or to pause. If the evidence fails to come 
up to this standard, it is such as to warrant such a doubt; 
and if you have such a reasonable doubt, the law says that 
the defendant or defendants shall have the benefit of it. And 
in such case, your verdict should be not guilty. 

The words “reasonable doubt” must be given their usual 
and ordinary meaning. The doubt must not be trivial or 
whimsical or based upon groundless conjecture; but it must 
be one that arises from the evidence or from a lack of 

127 evidence and one that appears to you to be reasonable in 
the case. If you can reconcile the evidence with any 

reasonable hypothesis consistent with the innocence of the 
defendant, you should do so; and in that case your verdict 
should be “not guilty.” 

You are also instructed that to justify you in returning a 
verdict of “guilty,” as I have said, the evidence must be of 
such a character as to satisfy the judgment to the exclusion 
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of every reasonable doubt. It is not meant by this that the 
proof should establish the guilt of the defendants to an abso¬ 
lute certainty, but merely that you should not convict unless 
from all the evidence you believe that the defendants are 
builty beyond a reasonable doubt. Speculative notions or 
possibilities resting upon mere conjecture, not arising or de- 
ducible from the proof or want of it, should not be confounded 
with a reasonable doubt. A doubt suggested by the ingenu¬ 
ity of counsel, not legitimately warranted by the evidence or 
the want of it, or one born of a merciful inclination to permit 
the defendant to escape the penalty of the law, or one 
prompted by sympathy for them or those connected with 
them or any one of them, is not what is meant by a reasonable 
doubt. While the defendant is entitled to the benefit of every 
reasonable doubt that the jury may have of their guilt, yet a 
mere vague conjecture or inference of the possibility of inno¬ 
cence of the accused is not in law a reasonable doubt. 

As I said, you are the sole judges of the weight of the 
evidence and the credibility of the witnesses. If any witness 
has deliberately sworn falsely with respect to any matter about 
which he or she could not be reasonably mistaken, it is your 
duty either to ignore such testimony altogether or to 
128 give it such weight as you may deem it worthy of. 

However, you will accord to the individual witnesses 
and the testimony given by them that degree of credit and 
effect which in your honest judgment you think that they 
ought to have, taking into consideration insofar as you are 
able so to do, from the manner and appearance of the witnesses 
upon the stand, whether it be frankly and honestly given, 
the apparent intelligence or lack of intelligence of the witness, 
his opportunity or ability to observe the facts that transpired 
within his presence, and his capacity to remember, what if 
any interest a witness has in the outcome of the case, and 
whether on that account he has colored in any way the facts 
related in his testimony, and, again, whether or not there is 
manifest by any particular witness any bias, prejudice, or 
feeling for or against and, if so, whether or not that colored 
his testimony one way or another. 
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In addition to that, I have said and shall say that you are 
to take into consideration the interest any witness has in the 
outcome of this case. Where a witness has a great personal 
interest in the result or the outcome of a case, the temptation 
is strong to color the whole truth; and you should give such 
witness’s testimony such weight as you may deem it 
worthy of. 

It has been noted by counsel that these defendants did not 
take the stand and testify in their own behalf; and' I have 
been asked to give an instruction with respect to the law con¬ 
cerning such a matter. The defendant in a criminal case is 
permitted by an Act of Congress to appear as a witness in his 
own behalf, upon his own request; and his failure to request 
to be a witness in a case shall not create any presump- 
129 tion against him. 

You have heard the testimony in the case. You 
paid careful attention to it, as it has been adduced here before 
you, and you have listened to arguments of counsel. You are 
first to determine whether or not somebody went to this bank 
on June 10, 1932, and robbed it. Of course, if you have any 
doubt about that, that is the end of your labors, and you just 
return a verdict of “not guilty.” If you determine that some¬ 
body was there and robbed the bank, the next question for you 
to determine is who was in possession of any of the money 
that was taken. It has been charged that some nine thousand 
dollars was taken from the bank; and three or four tellers have 
testified in effect that certain amounts were taken from their 
cash drawers; and a gentleman by the name of Elgin testified 
that there was a certain amount—some three thousand dol¬ 
lars—taken from his drawer; that he was in possession of the 
drawer; that he was a teller, there—a receiving and paying 
teller—and had a key to this drawer, and that in the evening 
he put the drawer or the money in the drawer in the compart¬ 
ment in the vault for which he had a lock and key, and in the 
morning he would take that out and put it in the drawer and 
either supplement it by more or take some out. I am not 
attempting to quote his language; you remember the language, 
and you will not be influenced by what I say he said. The 
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statute says that if anyone takes from the immediate actual 
possession of another anything of value—by force and vio¬ 
lence, of course—that is robbery. The possession that is there 
meant is that he had this money to have and to hold, to have 
and the right to have and to hold the same, as dis- 

130 tinguished from ownership. It means actual physical 
possession in fact—not a theoretical or a constructive 

possession. I will illustrate so that there will be no mistake 
about it; and if I am wrong on the construction of the law r 
counsel may have an exception to that portion of it: If you 
have a satchel of money that belongs to an employer of yours, 
and you have taken that money to the bank, and a highway¬ 
man comes up and takes it away from you or, by putting you 
in fear, he causes you to drop it, and you run away, and he 
takes that money, the courts say, notwithstanding that it was 
the money of your principal, you were in possession—actual 
and immediate possession—of that, as it is spoken of in the 
statute. 

You have heard the story of the witnesses as to the first 
thing that they saw in the bank—which was that they saw 
one or two men come into the bank, and one of them used 
some sort of expression such as, “Stick them up” or to “stick 
up” and “turn around and go into the next room,” and that 
the tellers did that, and were forced to lie on the floor, and that 
when that was accomplished and was over, in a few minutes 
they came out, and the various amounts of money that were- 
told to you were taken from the drawers and had disappeared. 

That happened or it did not happen. If you have any doubt 
about it, that is the end of your labors, and acquit these de¬ 
fendants. If you believe beyond a reasonable doubt that 
somebody came in there and made such a statement and, in 
obedience to that, these tellers either put up their hands or 
turned around and went and lay on the floor, and then it was 
gone, then it is for you to determine who it was who did that 
or whether it was these defendants. 

131 You have heard the story that one of the men said 
a man had a gun when he said that. He gave testimony 

and he identified the man that he said had the gun. You 

i 

i 





126 BARNEY NEUFIELD ET AL. VS. UNITED STATES 

remember that Mr. and Mrs. Randolph told a story of going 
to the bank to extend a note or pay a note, and stopped their 
car in front of the bank, and what they saw and what was 
done. It has been announced by one of counsel that it is 
absolutely untrue, and he has argued that Randolph was not 
at the bank and did not see the robbery, and argued that Mrs. 
Randolph could not see what she said she saw. He says it 
is made up of whole cloth, or out of whole cloth. You re¬ 
member Mrs. Randolph’s testimony about seeing some man 
in the bank, or seeing him in the window, and seeing some 
men walk away with their hands up, and seeing a man or two 
men behind the counter, taking something out of the drawers, 
and a sumll man running around the counter and picking up 
what they took out and putting it in a sack or pillowcase. 
She identified that man. You remember what her language 
with respect to that was. Counsel for the Government put 
his hand on a man, so that there could be no mistake about it. 
You remember Mrs. Randolph’s story—I think that was with 
respect to Rubin, if I am not mistaken. I think Mrs. Ran¬ 
dolph’s testimony was the only testimony with respect to 
whether Rubin was there. Both Mr. Randolph and Mrs. 
Randolph described Mr. Neufield. You remember the story: 
that Mr. Randolph said he was at the door and that the man 
was standing inside the door and that when the others came 
out, he recognized the man, and how he was dressed—he was 
dressed in overalls or over jumpers, or whatever they call them, 
and said they reached up over his shoulder, like a car- 
132 penter would wear to work, and that he had a straw hat 
on, that looked like it was an imitation of a panama. 
Mrs. Randolph identified that man as the last man who came 
out, following the four who walked in a fine. 

Now, are they mistaken or are they not mistaken? Are 
they telling the truth or are they not telling the truth? You 
remember the man named Gritz, who said that as he was ap¬ 
proaching the bank that morning, somebody came in contact 
with him and made some expression, and that he was coming 
away from the bank. I think Mr. Elgin identified the same 
man that Mr. Gritz did—as the man in the bank. A man 
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named Sanderson was the only one who described another one 
of the defendants or pointed him out. So there are two de¬ 
fendants in this case that have been pointed out by the men 
who were in the bank, each by one person, and two that have 
been identified as being there of having been there at that 
time, by two persons. 

As I say, you have hoard the testimony in this case; you 
have seen the witnesses who testified here. You remember the 
testimony given by the attorney, here. He was permitted to 
testify, to show that the witnesses that were in the bank, that 
had testified, were either mistaken or not telling the truth—in 
other words, those who were positive were merely positive that 
they saw certain persons in the bank, and that naturally it 
would detract from their testimony if those very same people, 
the day after it happened, had pointed out this lawyer, after 
he had said, “Stick them up” and looked at them and they had 
heard his voice, and if they had in unison or unanimously had 
said, “That is the man.” That is the only effect that has. 
If Mr. Hughes was mistaken about the place or all the other 
events—you recall that Mr. Hughes was asked to point 
133 out which one was there at the time. You remember 
they were brought back, and you heard their testimony. 
You heard Officer Brass’ testimony, and you heard the depo¬ 
sition of Officer Wise’s testimony. Now, was he mistaken, or 
are all these witnesses? 

If you have any doubt or reasonable doubt, as I have de¬ 
scribed it to you, as to whether any one of these defendants was 
there, then you find that one not guilty. Or if you find that 
you have any reasonable doubt about all of them being there, 
you will find them all not guilty. But if you believe beyond 
a reasonable doubt that these men went there, pursuant to a 
common understanding and design and purpose and intent to 
rob that bank, and that any one of them pointed a pistol and 
said, “Hands up,” and that any one of them took the money 
and was in possession, as alleged, of any part of it that was 
in the possession of Elgin, as alleged—I say, if you believe 
that beyond a reasonable doubt—then it would be your duty 
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to return a verdict as to such ones of them as were there and 
participated in that in any way whatever. 

I repeat that you can find any one or all of them not guilty 
if you believe they were not there. And you will do that if 
you have any reasonable doubt about it. And if you have 
not any reasonable doubt or if you believe that the charge 
has been made out as indicted, beyond a reasonable doubt, you 
will find a verdict of guilty as to the one or such of them as 
were there commit’ing the act as charged. 

Can I make it any clearer, so far as I have gone? 

Mr. Miller. Your Honor, you always tell them that the 
indictment is no part of the case. 

The Court. Yes. Notwithstanding, counsel wanted 
134 to know whole lots about why they had so many aliases; 

I refrained from doing it for that reason. 

Mr. Miller. Well, I mean- 

The Court (interposing). Of course, the indictment is not 
evidence in the case. It advises the defendants with what 
they are charged, and it is a guid to you for what they are 
charged, and for other reasons that we are not concerned with 
at the present time. 

Your verdict, whatever it may be. must be the unanimous 
verdict of all of you. You select one of your members as your 
foremen, and report you verdict when you return. 

Retire and consider of your verdict. 

And thereupon the jury retired to the jury room at 2: 46 
p. m. November 17. 1939. and after deliberation returned 
with a verdict of guilty as indicted against all of the defend¬ 
ants. Motion for a new tmd and motion in arrest of judg¬ 
ment were filed in behalf of the defendants, and they were 
severally overruled, and sentence imposed upon each de¬ 
fendant as set forth in the transcript of record. 

The foregoing evidence and testimony set forth in this bill 
of exceptions constitute the substance of all of the evidence 
and testimony given at the trial on behalf of the Government 
as well as in behalf of the defendants, bearing upon the ex¬ 
ceptions taken and reserved in behalf of the defendants., and 
each of them. 
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Thereupon, as all said exceptions, and each of them, were 
duly entered upon the minutes of the Court, before the jury 
retired to consider of their verdict, and because the matters 
and things hereinbefore recited are not matters of record, in 
order to make the same part and parts of the record herein, 
which is hereby ordered, so that the defendants and each of 
them, may have this case reviewed on appeal by the United 
States Court of Appeals for the District of Columbia, the de¬ 
fendants. and each of them, by their respective at- 
135 torneys. move the Court to sign this their and his Bill 
of Exceptions, to have the same force and effect as if 
each and every one of said exceptions had been separately 
signed and sealed which motion is now granted by the Court; 
and thereupon, the defendants, and each of them, hereby 
tender this their and his bill of exceptions, and request the 
Court to sign the same, which is accordingly done, nunc pro 
tunc, in duplicate, on this the 27th day of February 1940. 

[seal] Peyton Gordon, Justice. 

Settlement by the Court of the foregoing bill of exceptions 
ic hereby consented to. 

William S. Tarver, 

Asst. United States Attorney 

for the District of Columbia. 

Lewis T. David, 

Atty for defendants 
Barney Neufield and Joseph Flynn. 

Robert I. Miller, 

Atty. for deft Rubin. 

R. L. Tedrow, 

Atty. for deft. Foley. 
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William Mack: Sam cel Rcbin. Alias Joseph Brown, 
Alias Joseph Sanders, appellants 


vs. 

United States of America 


\prem. 


FROM Tin: DISTRICT rot RT OF THE I SITED STATES 


FOR THE DISTRICT OF COI.I U/ilA 


BRIEF FOR APPELLANTS 


PRELIMINARY 

The caption of this case is in accordance with the Indictment 
< R. 10 11). which alleges that each defendant lias two ‘‘aliases.” 
but the Government offered no evidence whatever tending to 
prove that any of the defendants had an “alias” ( R. 110). We 
presume that the draftsman of the Indictment inserted two 
“aliases” after the name of each defendant to prejudice him be¬ 
fore the court and the jury. 
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STATEMENT OF THE CASE 

This appeal by the appellants. Barney Xeufield. -lames Foh y. 
Joseph Flynn, and Samuel Rubin is from a final judgment and 
sentence of the District Court of the United States for the Dis¬ 
trict of Columbia, t titered on l)<ct tuber Id, !■'■>!). ol irom three 
(3) to fifteen ( 15) years in the penitentiary, imposed upon each 
of the appellants ( R. 2. 22 23). based upon the verdict of a jury 
returned on S ore miter Id, lOo’-t (R. 12). finding each appellant 
guilty (R. 12 13) as charged in an Jnditamcn-. found by the 
grand jury, and filed in open court, on Ft hruury /. ! Odd ( R. 10). 
The trial occurred six (tj) years and nine ami a half (9W) 
months after Indictment was filed, The Indictment purpor's 
to charge robbery under Title •». see. 34. 1020 D. C. Co<le (sec. 
810. 1024 D. (\ Code), and sets forth that the alleged offense 
occurred tot. lo xnl: Junt in, lOdd (1C 10 11 ). over seven ( /) 
years and five (5 ) months before the trial. 

Appellant Rubin filed a separate moti. n for a new trial 
(R. 1. 13 14). The other three appellants. Xeufield. Foley, 
and Flynn, filed a joint and several motion for a new trial 
(R. 1. 14-10). The four appellants joined in one motion in 
arrest of judgment <R. 10 21). Ail motions were overruled 
and sentences were imposed as above set forth (R. 22-23). 

Notice of appeal (R. 2). grounds therefor t R. 3-9). and 
assignment of errors (R. 24 27) were duly served (R. 27) 
and filed ( R. 24). 

Due to the poverty of the appellants ( R. 23). the trial court 
permitted the prosecution of this appeal to conclusion with¬ 
out prepayment of costs i R. 2. 0. 23). A similar order was 
entered by this court. 

The bill of exceptions is set forth in tlie record at pages 
31-129. both inclusive. 

When this case was called for trial on November 15. 1939 
( R. 31). Mr. Abraham Solomon, an attorney of the New York 
Bar, who then represented defendant Xeufield. moved the 
court to grant a continuance of two weeks, advising the court 
that, in his absence, on November ti. 1939. from his office, his 
secretary had received and read a telegram from the District 
Attorney stating that this case would be assigned for trial on 
November 15. 1939; that upon counsel’s return to his office on 
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November S. 1039. he received the telegram, and thereupon he 
and his client. Xcufield. "went around and tried to locate his 
client's witnesses”: that the indictment was filed in this case 
in 1032. and that until bail was fixed in September. 1939. his 
client had been incarcerated in Sing Sing prison: that counsel 
for Xcufield had postponed his cases in New York City, and 
that he and his client had spent the preceding Thursday. Fri¬ 
day. Saturday, and Monday in an effort to locate the wit¬ 
nesses: that counsel appreciated the fact that he would have 
difficulty because 7 1 - years had passed since the crime took 
place: that counsel advised the court that if he were given a 
continuance of two weeks he felt sure that he would be able 
properly to prepare Ids client's defense and locate his client's 
witnesses: that process set vers were out. and also a private 
detective had been employed, to locate defendant's Xeufield’s 
witnesses: that his client had waived extradition and came 
here: and that, under the circumstances, counsel felt that a 
continuance of two weeks is not an unusual request and he 
asked the court to grant the same. The court refused to grant 
a continuance, overruling the motion, to which an exception 
was reserved ( R. 34). 

The court having assigned Mr. Richard L. Ted row to repre¬ 
sent defendant Foley (R. 33) and Mr. Robert I. Miller to 
represent defendant Rubin (R. 35). Mr. Levi !L David advised 
the court that defendant Flynn had sent for him on Xovember 
S. 1939. and had returned hut) for tin* limited purpose to make 
an effort to get Flynn's bond reduced, but that ho had not 
employed Mr. David to represent him generally in this case, 
and that Mr. David had not entered his appearance as his 
counsel: that after his conference with defendant Flynn at the 
jail on Xovember Sth. counsel went directly to the District 
Attorney's office, but that Mr. Tarver, assistant District At¬ 
torney, was officially engaged and counsel could speak to him 
for only a minute or two: the next day counsel conferred with 
Mr. Tarver, which was limited exclusively to the question of 
Flynn's bond (R. 32): that counsel spoke to the presiding 
Justice with a view of ascertaining if counsel and the District 


Attorney should in open court discuss the situation relative to 
reducing Flynn's bond, but that the Justice indicated that he 
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did not think he would bo willing to reduce Flynn's bond at 
that time; that Mr. David reported the result to defendant 
Flynn; that Flynn's purpose was that if he could get his bond 
reduced he would be able to get out. engage counsel, and 
prepare his defense (R. 33). 

Mr. David advised the court that he understood that the 
case was a complicated one. but that he did not know very 
much about the merits. 

The Court. Is then* anything complicated about a 
robbery? It is a question of whether he did or did not 
rob someone. 

Mr. David. I understand: but there are a lot of com¬ 
plications here, and the Government has been at this 
seven years and more. 

The Court. That is because some of these men have 
been in the penitentiary. 

Mr. David. That is true: and the defendant Flynn 
was in the penitentiary, and is out on parole, and wants 
to see witnesses. 

The Court. One of these men was out here and talked 
about employing counsel a week or ten days ago. and I 
told him either to employ counsel or 1 would appoint 
counsel. 

Mr. David. I appreciate what you have said, but 1 
understand the rule to be under the Sixth Amendment, 
that a man is entitled to the assistance of counsel and 
that it means counsel of his own selection. I know tha*. 
for many years the order has been in this Court that if a 
man does not have counsel and does not desire to em¬ 
ploy one. the Court will appoint counsel for him. But. 
here is a situation where the defendant Flynn is desir- 
ious of selecting his counsel: he wants to do that. He 
has two brothers in New York, and he tells m * that they 
will cooperate with him if they are afforded an oppor¬ 
tunity to confer. 

The Court. Then let them come down here. We 
cannot just turn the man loose. 

Mr. David. That is right (R. 33). * * * 

Mr. David (R. p. 34). Your honor. I should like to 
note an exception in behalf of this man. You un¬ 
derstand I have not entered an appearance, and I speak 
as his friend and the friend of the Court. His point is 
he is entitled, under the Sixth Amendment of the Con¬ 
stitution— 
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The Court (interposing). Well, he has been taiking 
to you for three weeks; and you say that he has just 
retained you for a certain thing- 

Mr. David. I think you are mixing him up with this 
defendant Rubin. There are four of them here, and I 
think you are referring to one of the defendants whose 
name is Rubin. 

'i'he Court. Very well. 

Mr. Tarver. All'of the defendants have been here for 
two months. 

Mr. David. The point is tiiai under the Sixth Amend¬ 
ment lie is entitled to the assistance of counsel of his 
own selection and he should be afforded a reasonable 
opportunity to engage counsel—this ease having been 
set down rather quickly. He has not had an oppor¬ 
tunity to go fully into the ease with me. and lie has not 
been able to have his witnesses summoned or to have 
depositions of the witnesses taken, for the purpose of 
presenting his defense. 

The Court. Very well, sir. 

Mr. Tarver (R. 35). * * * 1 should like the facts 
to appear in the record, which are that those four de¬ 
fendants were brought to Washington two months ago: 
that Mr. Soloman has been engaged by Mr. Neufield 
for more than a month, because he called at my office 
at the time. Mr. John P. Mullen calk'd at my office at 
least a month ago and stated he represented Flynn. 
Mr. David called at my office a week ago and said he 
had boon employed by Flynn for the purpose of getting 
a reduction of bond. 

| Note. —The record fails to show that Mr. John P. 
Mullen ever entered his appearance' for defendant 
Flynn. | 

Mr. David. Only that and not generally employed. 

The Court. I understand and you have your excep¬ 
tion (R. 35). 

***** 

The Court. Mr. David, will you remain, please. 

Mr. David. I have had no opportunity to talk to the 
defendant. 1 shall be downstairs (R. 35). * * * 

The Court. Bring the defendants up. 

(Thereupon the defendants were brought before the 
Court and took their «ea t « near the counsel table) 
(R. 30). 

Mr. David. May I talk to the defendant Flynn for 
a minute? 
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The Court. Yes. If you want to talk to him. I will 
take a short recess ( R. 36). 

Mr. David. May I talk to him in the other room? 

The ( oi/RT. Yes. sir. 

The record recites (R. 36): “Following a brief delay, 
the following occurred.'* 

Mr. Solomon. Your honor, may I approach the 
bench to make a statement not in the presence of the 
jury? 

The Court. Yes. c me to the bench. 

(Thereupon, counsel for all parties approached the 
bench and conferred with the Court in a low tone of 
voice, as follows:) ( R. 36). 

Mr. Solomon. I was advised a few moments ago 
that six <.r seven years ago a defendant by the name 
of Waldron. I think they said, pleaded guilty to this 
offense and was sentenced by your Honor to fifteen 
years. 

Mr. Tarver. Spencer Waldron, who was sentenced to 
five years in each of the cases. 

Mr. Solomon. I do not kimw where the defendant is 
now. 

Mr. Tarver. He is in Alcatraz. 

Mr. Solomon. 1 was going to ask your Honor to 
bring him here. Mv client savs he does not know him 

« V 

and never had anything to do with it. 

The Court. If you want men here, you want the 
application made seasonably. 

Mr. Solomon. Well. 1 did not know it until this 
morning. 

The Court. I understand: and you may find some¬ 
thing else during the trial. 

Mr. Solomon. May I have an exception? 

Mr. Tarver. May I state that his client knew it in 
1934. because T have a letter from the defendant at 
that time, stating that. 

Mr. Solomon. Well, the Government can bring him 
on. and we cannot. 

The Court. I understand. 

Mr. Solomon. Your Honor will not issue an order 
for him? 

The Court. Xo: I will not. 

Mr. Solomon. May I have an exception? 

The Court. Xo; I understand lie is in Alcatraz 
(R. 37). 


Thereupon. Mr. David informed the Court (R. 37) that 
In* had had a short talk with defendant Flynn, who stated that 
he lias some witnesses to assist him in this case: that the de¬ 
fendant had shown him a letter from one of his brothers, who 
would come here, but the notice was so short he could not get 
here unless "a little continuance” were granted so that he could 
come here and confer with counsel; that a friend of defendant 
in New York would like to come here to assist the defendant 
Flynn and to gel the names and addresses of witnesses, but 
having learned last night that this case was set for trial today 
the notice was too short. 

Mr. David also advised the Court that the defendant stated 
to him that if given an opportunity to obtain counsel of his own 
selection to 'listen to the circumstances connected with this 
case, and who would make the necessary investigation and pre¬ 
pare for trial, the defendant Flynn can present his defense; 
that if he is forced to trial this morning, lie is helpless and will 
have to hobble along the best way he knows how. 

Mr. David continued: 


Now, your Honor, he can make that statement to you. 
himself; but 1 have spoken to him for ton or fifteen 
minutes here, and I believe that the case ought to be in¬ 
vestigated by counsel- 1 mean for a short time: I do 
not mean fora long time ( R. 37 38). 

Hie Corin'. ) au had ample time to investifjate the 
cast : and if Ik has mil obtained courtst I of his otrn selec¬ 
tion. it is his own fault (R. 38). ! Italics supplied. 1 

Mr. 1 )avd>. Weil, all we can do is to note an exception 
on the record. 

The Court. I understand. 

Mr. David. You might have to lake* souk* depositions 
in this case, if wo cannot get the witnesses. 

The Court. Very well; we shall proceed until the 
time comes. Arc you representing him? 

Mr. David. No. sir; lie has not employed me. 

The Conn. But you arc representing him?* 

Mr. David. No. sir. 

The Court. Well, the Court appoints you to rep¬ 
resent him. 

Mr. David. I take an exception: and I want to say 
that I have not had an opportunity to prepare, in this, 
to represent him. 


»•»('.<• 4<i— 
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The Court. Well, you have been talking to him for 
several weeks. 

Mr. David. Well. I was sent for on the 8th of No¬ 
vember. 

The Court. You were in my office three weeks ago. 

Mr. David. Well. I was sent for on the 8th of 
November. 

The C oi rt. Very well. 

The indictment, hied February 1. 1932 (II. 1C—11). to which 
a motion in arrest of judgment was filed (K. 10-21). purports 
to charge the crime of robbery under sec. 34. Title 6, 1020 
Code. D. C. (sec. 810. 1024 Code. D. C.). of SO.021 in money 
from the immediate actual possession of one Thomas E. Elgin, 
of the value of $9,021. of the money and property of the 
Washington Mechanics Savings Bank, a body corporate 
(R. 11). The indictment will be discussed under Assignment 
of Erior VI. overruling defendants' motion in arrest of 
judgment. 

On June 10. 1932. the Washington Mechanics Savings Bank, 
a Delaware corporation, was conducting a branch bank in 
premises No. 300S Georgia Avenue, this city (R. 57-59. 45). 

Lloyd W. Davis, a witness for the prosecution (R. 57-59). 
testified that on June 10. 1932 (R. 57). and for approximately 
five or six years prior thereto (R. 5S), he was manager, assistant 
cashier (R. 57). officer in charge (R. 59). and also note teller 
(R. 59) of the said branch bank; that the president and vice 
president were at the main office of the bank, at Sth and G 
Streets, Southeast (R. 59). 

The witness testified that he had a drawer in which he had 
money of the bank, occasionally paid checks for relief work out 
of said drawer, and in case of emergency he received deposits 
(R. 58). That— 

“The money in the bank belonged to the Washington Me¬ 
chanics Savings Bank. The money in each cage was in 
the possession of the teller of each cage” (R. 58). Asked 
who got the money out of the vault in the morning, “to 
distribute it around” the witness testified: “Each teller 
had his own vault; and then I was in charge of the bank. 
Therefore I adjusted that money according to how much 
money they needed” (R. 58). 
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Q. Under the rules and custom of the bank, were not 
you. as the assistant cashier, in charge of the money? 

A. In charge of the money in the bank? 

Q. Yes. 

A. Each teller was responsible for his own money. 

Q. But weren't you in charge over them; didn’t you 
have supervisory power and custody of that money? 

A. Yes. sir. 

Q. That is right, is it not? 

A. I could adjust the money at any time I wanted; 
yes. sir. 

Mr. Tajiver. I did not get the answer. 

The Witness. I say I could adjust that money or 
give them additional money or take away from them 
any time I wanted to—from the vault (R. 58). 

The witness testified that he was in the bank on June 10, 
1932 (R. 57), and, continuing, he testified: 

I was in the bank on that date. when, approximately 
between 11 and 11:30 in the morning. I heard someone 
holler “Stick them up.” I was leaning over a counter 
figuring interest on a note, so I didn’t pay any atten¬ 
tion to it. Someone out in front of me said “Stick them 
up.” And I looked up and saw the gun. And by that 
time someone had walked up back of me—jumped over 
the counter—and said, “Turn around and march back.” 
So they marched me back, and I brought up the rear, 
on the way back; and they laid us down on the floor. I 
did not get a very good look at any of the faces of the 
men I saw in the bank. I don’t think I could identify 
any of them. 

The money in the bank belonged to the Washington 
Mechanics Savings Bank. The money in each cage 
was in the possession of the teller of each cage. After 
the occurrence at the bank w T e checked up and ascertained 
how much money was missing, which was $9,030.36, 
which belonged to the bank. 

Thomas E. Elgin, a witness for the prosecution, testified 
(R. 45-57) that on June 10, 1932, he was a teller of the branch 
bank of Washington Mechanics Savings Bank, at 3608 Geor¬ 
gia Avenue (R. 45): that shortly after 11 o’clock a. m., on 
that date, the witness was in one of the front cages, and two 
men entered the front door and stopped in the middle of the 
lobby, stamping their feet; that one approached witness’ 


10 


counter and proceeded to climb over the counter, which had 
three rails (R. 45); asked if he saw either of those two men 
in court today, and the witness answered: “Yes, the one that I 
learned was Joseph Flynn, the defendant at the extreme right” 
(R. 45); we were informed that this was a hold-up and to act 
accordingly and I had my eyes on the party coming over my 
cage, Mr. Flynn, and he climbed over the top of the cage and 
down and ordered us out—ordered me out of the cage and 
ordered us to face the vault at the rear of the bank and we 
were then sent to the rear office in a group and we were ordered 
to lay on the floor; and. of course, after a period of time 
elapsed, a customer came into the office and hollered and 
asked (R. 46) * * *; Mr. Gritz was the customer.” The 

witness continued: “Later I ascertained money was missing- 
We immediately settled the cages. I settled my own and 
found $3,062 missing. Approximately $9,030 was missing 
throughout the bank” (R. 46); the witness testified that “at 
a glance” he saw one man (R. 46). 

Q. Did you not testify, sir, that you saw two come in? 

A. Oh. yes. I got a glance at the individual to the 
side of me, but a full view of the gentleman approach¬ 
ing my cage (R. 46) * * *. 

Q. How long did you face in the direction of the door 
in which these gentlemen came? 

A. J should say about twenty seconds. 

The witness testified (R. 47) that he saw defendant Flynn 
on January 18, 1933, and the next time was August 31, 1939 
(R. 47). 

On cross-examination (R. 49): On June 10. 1932, witness 
was paying and receiving teller, combined; that it is a small 
branch and four acted as tellers; one was an officer who acted 
as a teller, and the rest were tellers, but one was assistant 
teller and bookkeeper (R. 49); that “Mr. Lloyd W. Davis, who 
was higher in rank than myself, was the officer who acted as 
teller. All four of us were at this counter shown in this picture, 
one of the Government's exhibits. We had no cages—just a 
counter” (R. 49) * * * “the money was kept in the 

drawers behind the counter. I had one larger drawer. There 
was a brass or iron rail above the counter. I was at the front 
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portion of the counter” (R. 49) * * * “Mr. Lloyd W. 

Davis was paying, receiving, and note teller. He was sta¬ 
tioned down the lobby from me. He cashed checks and re¬ 
ceived deposits. I was not an officer of the bank. I was 
merely an employee. Mr. Davis had been an officer of the 
bank 4 or 5 years. He was not a member of the Board of 
Directors. He was able to perform official business in the 
name of the corporation. Neither the president nor the vice 
president was at the bank. In the absence of the president 
and the vice president, Mr. Lloyd W. Davis performed official 
business of the higher officials. He had been an official of the 
bank for some years before June 10. 1932. The bank opened 
at 8:30 a. m. The officer in charge, Mr. Lloyd W. Davis, 
opened the vault. He was the first official to get to the bank 
in the morning (R. 50). He carried the key to the front door 
of the bank (R. 50). It was not part of witness’ duty to open 
the vault and take out the money. “I took out my own portion 
of the money. I can’t say who opened the vault that morning. 
1 couldn’t say whether I got there before or after Mr. Davis 
that morning (R. 50) * * * and I don’t remember if the 

other employees of the bank arrived about the same time I 
did or before. It has been a very long time ago—more than 
seven years ago. I have seen a great many people since that 
time coming into and going out of the bank. That is perfectly 
natural (R. 51). “I remember quite a few faces, but in the 
course of a day dozens and dozens of people come and go. 
Since June 10. 1932, I have seen thousands of depositors come 
and go’’ (R. 51). On June 10, 1932, after I counted my money 
1 found out that $3,032 was missing from my cash drawer. 
I had one cash drawer. A total of $9,000 was missing from 
the bank (R. 51). ‘The deficit in my drawer was 
$3,034.22 (R. 53).” Witness saw no one take that money and 
he does not know what happened to it (R. 54). The other 
employees, and witness, when commanded, went to an office 
in the rear about forty feet. We were not blindfolded. There 
were about seven, including bookkeepers, who went to the 
rear room. There were six of us actually behind the counter 
at the time of the occurrence, all of whom left their stations 


12 


and went to the back room, by order of the gentleman who 
came over my counter” (R. 54). 

Q. You got a glimpse of him, didn’t you, over seven 
years ago? 

A. Yes, sir; about twenty seconds. 

Q. As much as twenty seconds? 

A. Yes. 

Q. It didn’t take that long, did it? 

A. I imagine it was that long (R. 54). 

Later, the witness testified. “I should say around 20 seconds” 
(R. 55); that he was not very excited; that he believes that 
he was as cool, calm, and collected as he is now. 

* * * I didn’t like a gun in my face. 

Q. A gun in your face? You didn’t mention that 
before? 

A. Well, that may be just, a phrase that I might say. 
There were guns in the hands of the individuals (R. 
55). I don’t think I mentioned the guns in my exami¬ 
nation in chief—just didn’t think of it at the time. I 
don’t think I had forgotten it (R. 55). When the man 
went over the counter he was about two feet from me 
and witness was watching him. I never saw that man 
before (R. 56). 

Q. You mentioned you saw Flynn. You had the 
district attorney put his hand on Flynn's shoulder, and 
you undertake to tell the jury today, seven years after¬ 
ward. that under the facts and circumstances you have 
detailed, this is the man who came in and jumped over 
the counter? 

The Witness. Yes (R. 56). 

The money in the drawers of the other employees 
was not in my custody. I had nothing to do with that. 
I could not go into the drawer of another employee and 
handle money therein. No other employee could come 
to my drawer and handle any money therein. I had a 
key to my drawer. I locked the drawer when / went 
to lunch. The drawer was to the right of where I stood. 
We had separate compartments in the vault, which were 
kept locked , in a safe-deposit box, and money I took to 
the drawer was kept therein. I would take the money 
from there and take it to the drawer (R. 57). 
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Witness testified that of his own personal knowledge there 
were only two men who were engaged in this robbery at the 
bank—“I saw only two” (R. 57). 

The witness testified, over objection and exception (R. 47- 
4S). that about 3:30 the day before the robbery he saw an 
individual who resembles defendant Rubin in size and features 
(R. 48). who “went to the counter and started to write on a 
piece of paper and looked around, and I didn’t get a good 
glimpse of him, but he looked around and went on out of the 
bank.” 

On cross-examination: 

Q. You would not be prepared, would you. to identify 
Mr. Foley as one of the men who came in the group to 
rob the bank? 

A. No. sir. 

Q. You are sure you could not identify him? 

A. No, sir. 

Richard S. Sanderson, a witness for the prosecution, testified 
(R. 59-67) that on June 10, 1932, he was bookkeeper and auxil¬ 
iary teller of the Georgia Avenue branch of Washington Me¬ 
chanics Savings Bank (R. 59); that he had charge of auxiliary 
cash in his possession but does not know the exact amount that 
was there on that date; that about 11 or 11:30 o’clock a. m., 
there were no customers in the bank; “three or four of us who 
were employees in the bank grouped together near the front 
cage. My gaze was fixed towards the front door, and I noticed 
two men come in. I did not pay any particular attention to 
them until I saw one man draw a revolver,” who, witness testi¬ 
fied, was the defendant Foley; I saw two or three. I know there 
were at least three; they approached the cage and there was a 
command given by one of them to “Stick them up. damn you”, 
which we did; then there was another command “Turn around”, 
and we turned around and one or two of them came over the cage 
and marched us towards the back of the bank. We were not 
facing them at the time. They marched us into the back room 
and commanded that we lie down on the floor, face down. 
There were 5 or 6 employees there. After the lapse of about a 
minute we were informed or we knew the bank was empty then. 
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We rushed back into the bank and I think one of us placed a 
phone call (R. 61). I cannot identify any of the other men (R. 
61). I did not get a good look at their faces (R. 61). Since then 
I have seen Foley twice, in January 1933 and June 1939 (R. 61). 

The Witness. “/ cannot say that / saw anything in 
the hands of any of the three men I saw (R. 61). 

Q. Did you see a gun in the hands of any of them? 

A. No; I cannot say I did (R. 61). 

Q. Did you not testify that you saw a gun in the 
hands of Foley? 

Mr. Tedrow. I object to his impeaching his own wit¬ 
ness. I will do that myself, if I can. 

Mr. Tarver. Strike that question please. Was that 
gun in the hands- 

The Court. He said that he saw Foley standing with 
a gun, there. Did you want to ask that? 

Mr. Tarver. Yes. 

The Court. Why, when you have already asked him? 

Mr. Tarver. Did you see a gun in the hands of any 
one else beside Foley? [Italics supplied.] 

A. I do remember there was a man standing at the 
other end of the counter, down the side of the bank, 
with a gun. 

The Court. You do not know who he was, though, do 
you? 

A. I do not. 

Mr. David. I move to strike that out, then; that 
would not be material. 

The Court. I think it would. 

Mr. David. Your Honor will allow me an exception? 

The Court. Yes, sir (R. 62). 

The witness testified that that evening “when we balanced 
the cash” there was short in the witness’ cage twelve hundred 
and some odd dollars (R. 62). 

On cross-examination: There were five employees in the 
bank at the time of the hold-up. Three or four were near the 
front cage (R. 62). “My cage was the last cage down the side 
of the bank, towards the rear of the bank. I was not in a cage 
at the time. I was standing * * # at the front of the bank, 
and looking towards the front door. Two men came in. Later 
in my examination in chief I said I saw 2 or 3 men, and that I 
saw at least 3 men and I can definitely say that; that one in the 
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lobby, after the few seconds I saw this man draw the gun (R. 

63 ) * * * The g Un was k e i n g pointed at me—towards us and 
in my direction. 

“There was nothing that prevented from seeing the faces of 
those other two men. I stated on my direction examination, and 
repeat, that I cannot positively identify the other two men ” (R. 

64) . 

“After the occurrence, I checked my accounts and found that 
SI,260 was missing from my drawer, I believe or something like 
SI,260” (R. 65). 

Q. And that money was in your exclusive possession, 
or in the possession of Mr. Davis, the manager of the 
bank? 

A. Well, it was in my cage, and, of course, I was 
responsible for that money. It was merely placed in 
there to handle any particular rush of overflow of cus¬ 
tomers or during the lunch hour (R. 65). 

When the business of the bank closed any day I 
would count my money and put it in a box and put 
in the vault. My name was not on the box. I believe 
the boxes were numbered. I cannot recall my number. 
Asked if they were not numbered, how the witness would 
identify his box that he handled, the next day, the wit¬ 
ness answered: There were certain slips, I think, and 
balance slips were put into the cash, and I could identify 
that the next morning, as cash I was to handle. Each 
morning I would take the same box and carry it to my 
station or place and put it in the drawer. I did not 
carry a key to the box with the money. I don’t think 
the box was locked. When I went to lunch the drawer 
was locked, I believe. It was not an automatic lock. 
I think it was a small key lock. I think I carried the 
key. It was locked during the day when I would be 
absent from my station. When I went to lunch I 
would lock the cash drawer. 

The witness testified that he does not know who got the 
$1,260 which was missing from his cash drawer; that he saw 
nobody take it (R. 66 ). 

The “cages” so-called are simply compartments. 
There were five of them in the bank. On June 10, 1932, 
Messrs. Davis, Elgin, Fingerhut, and myself were each 
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at or in a separate compartment called “cage.” Asked 
to name them in the order in which they were stationed 
on June 10. 1932, and the witness answered: As you 
came in the front door of the bank the cage to the 
extreme left was assigned to Mr. Fingerhut; the cage 
directly in front, as you came in the front door, was 
assigned to Mr. Elgin; the next cage was mine, and 
the next cage was Mr. Davis'. Mr. Elgin’s counter or 
compartment was on the corner, and, of course, between 
ours in the order named. I was immediately next to 
him. There was a tiny railing that goes up from the 
counter of the compartment. The wood counter rises 
to a height of about four feet, and the railing rises 
about a foot above that. 

Jacob Gritz. for the prosecution, testified (R. 38-44) that 
on June 10. 1932, his place of business was located at 3600 
Georgia Ave., three doors south of the branch of the Wash¬ 
ington Mechanics Savings Bank, 3608 Georgia Ave.; that in 
June 1932—he believed it was June 10—close to noon, in going 
to the bank a man bumped into him when the witness “got 
out from the lobby, and used profanity witness didn’t like” 
(R. 39). Asked if witness knew who the man was and he 
answered (R. 39): “X believe he is the man sitting first in 
the corner” [indicating]. The prosecuting attorney placed his 
hand on the shoulder of defendant Flynn, and the witness said 
he was the man (R. 39). 

The witness continued: 

“I had no inclination for that kind of language, and I turned 
my head. And that was just right at the corner. And at six 
feet from the corner a car was standing and the man jumped 
in the car, and the car drove away. It was a black Chevrolet.” 
The witness testified (R. 39) that “the car was full; he was 
the last man in the front seat. And he jumped in; and before 
the door was closed, the car rolled away. It was a two-seated 
car, four-door sedan.” 

Q. Did you ever see the man Flynn again? 

A. I saw him when a detective sergeant came up 
with the pictures. 

Mr. Miller (interposing). Just a minute. I ask that 
a juror be withdrawn. 

The Court. Do you object? 
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Mr. Miller. Well, it does seem to me— I ask that 
your Honor, in view of this statement about a picture 
being seen over in Police Headquarters, that a juror be 
withdrawn—for the improper statement of this man. 

Counsel for the other defendants joined in the mo¬ 
tion (R. 39). 

The Court. * * * I overrule the objection and 
tell the jury to pay no attention to his stating that he 
saw a picture (R. 40). 

Exceptions were noted by defendants when the court over¬ 
ruled their motion. 

After June 10, 1932, witness saw defendant Flynn twice, 
once in General Sessions Court in New York, “and I see him 
now” (R. 40). The Court ruled out (R. 41) the statement of 
the witness that he saw defendant Flynn in General Sessions 
Court in New York. 

By Mr. Tarver: 

May it please the Court, I should like to ask if he 
did see him in New York. 

The Court. It does not make any difference. He 
says he sees him here, and says that he is the man he 
saw that day (R. 41). 

Mr. Tarver. May it please the Court, this case de¬ 
pends upon the recollection of the witness who observed 
the crime seven years ago. [Italics supplied.] 

The Court. If the man says that he saw him some 
other time, that does not add anything to it. 

On cross-examination (R. 41-45) the witness testified that 
he is 56 years old and not now in business; that for the last 
few years he has been a very sick man and can’t do anything; 
that he wouldn’t call it a nervous break-down, but he is under 
the doctor’s care all the time (R. 41); that previous to that 
he was under a doctor’s care for four or five years, once a 
month, sometimes twice a month, sometimes three times a 
week (R. 41); since 1932, during the winter months, witness 
has been in Miami, Fla. 

At the request of counsel for defendant Flynn, the latter 
stood in the courtroom, and the following occurred: 

Q. And you say you only saw him once, and that 
was June 10, 1932? 

A. I did. 
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Q. That is over seven years ago? 

A. Yes. 

Mr. Tarver (interposing). He did not say he saw 
him only once. 

Mr. David. That is what I understand in the testi¬ 
mony (R. 42). 

The Witness. I did. When it was tried to ask when 
I saw him again I said I saw him on a couple of 
occasions. 

The witness testified that the man he saw on June 10 on 
Georgia Avenue, “in front of the store, [was] running from 
the bank” (R. 42). 

Q. Was he running from the bank? (R. 43.) 

A. He had his hand in his pocket and he bumped 
into me. And he used that kind of language; and he 
jumped into the car around the corner (R. 43). 

Q. Run?iing from the bank? 

A. No; he was walking pretty good and steady. 

Q. Did you say, a few minutes ago. that he was run¬ 
ning when you saw him? 

A. Well, call it what you want. I say he was coming 
out and going on the sidewalk, and bumped into me. 

Q. Was he walking or running? 

A. He walked with a pretty good walk. 

Q. He was walking, was he? 

A. Yes; he was walking from the bank. 

Q. He did not run at all. did he? 

A. If you want me to say he was running fast, he 
would have knocked me down. 

Q. I’m not trying to get you to say anything. I 
want to know what you said. 

A. I meant he was walking from the bank. I called 
it “running.” 

Q. You did not mean running? 

A. No. 

Q. Did you make a mistake? 

A. I did not make a mistake. I said he was running 
from the bank, and called it walking (R. 43). 

Q. Did you commit an error or make a mistake? 

The Court. You need not answer that question. 

The Witness. I have no difficulty in identifying this 
man, now, after over seven years. He was clean 
shaven. The reason he caught my attention when he 
used that language was that he was very good in ap- 
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pearance, and had a blue-serge suit on. I believe it was 
a double-breasted (R. 43). The color of the suit was 
blue serge (R. 43). I don't believe he had glasses on 
(R. 44) * * *. 

Q. Your observation of this man was for about how 
many seconds? 

A. Well, I don’t think it took over one or two seconds. 

Q. One to two seconds? 

A. Yes. 

Q. And this was over seven years ago; is that right? 

A. Yes (R. 44). 

On further examination, the witness testified that “after this 
man walked into me” the witness walked over towards the 
bank, found no one in front [part] of the bank, walked into 
the next room, “and found everybody stretched out on their 
stomachs on the floor and I helped them get up” (R. 44). 

Wallace F. Randolph, a witness for the prosecution (direct, 
R. 67-78; cross, R. 68-78) testified that on June 10, 1932, he, 
accompanied by his wife, went in his automobile to the branch 
of the Washington Mechanics Savings Bank; that it was about 
11:30 o’clock; stopped his car directly in front of the bank 
and parked his car; that he got out and approached the double 
open doors of the bank; that he did not see anyone in the bank 
and before entering, a man stepped out from the left-hand side 
of the door; and in the meantime other men had come from 
the back of the bank and began rifling the drawers (R. 67). 
Asked if the witness saw in the courtroom any or all of these 
men, and he answered: “Well, I see the one who was on the 
door. The large gentleman with glasses. 

Mr. Tarver: 

Q. I place my hand on the shoulder of the defendant 
Neufield. Is that the man? 

A. That is the man, yes, sir (R. 67). 

The witness testified that he remained in the door and saw 
the full operation of the robbery. There were two men back 
of the counter, and they would open the drawers and put the 
money up on top of the counter; and the small man would 
run along the the counter and stuff it in a large white bag 
similar to a pillow case. And evidently, after they were 
through and had gotten all they could, they passed out of the 
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bank and passed by me—five of them, at that time the witness 
was standing directly in front of the door. Asked what, if 
anything, did the man identified do, and the witness answered: 
“He just stood there and looked at me; and I just stood there 
and looked at him.” 

Q. Can you identify any of the other men you saw in 
the bank?' 

A. Well, their faces are familiar, but I would not say I 
could identify them (R. 68). 

Counsel for defendants, other than Neufield (R. 6S), moved to 
strike out the answer, and the court remarked, in overruling the 
motion: 

“He said he could not identify them definitely, but their faces 
are familiar.” 

Thereupon, counsel for defendants, other than for defendant 
Neufield, moved to withdraw a juror and direct a mistrial, which 
was overruled and an exception was reserved (R. 68). 

The witness testified that five men came out of the bank in 
single file, and they proceeded south, turning the corner in Otis 
Street or Place (R. 68). 

On cross-examination, the witness testified that the robbery 
was on Friday, June 10,1932 (R. 69); that when we arrived at 
the bank his wife did not get out of the car (R. 69). “I did not 
walk into the bank. I approached the bank and was about to 
enter when this man came from the side of the door and then I 
realized what was going on. This man Neufield came from the 
inside of the bank. Yes. he was in the bank. He did not 
come out of the bank at all” (R. 69). * * * “I had Neufield 
under observation for two and not more than three minutes” 
(R. 69) * * * “About the same time I saw him” (R. 69) “I 
saw four men come from the back room” (R. 70) * * * “7 
saw the men who came from the back of the bank, but I cannot 
identify them. I did not see them for two or three minutes. I 
observed them from the corner of my eye, but I did not have the 
opportunity to observe them as I did to observe him. I told you 
that two of them were behind the counter and one of them was 
up on the counter stuffing the money in a big white bag, like a 
pillow case. I saw this for two or three minutes. That was the 
full operation. I saw this out of the corner of my eyes. I was 
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more interested in the man on the door—the big man. Five 
men came out of the bank, no one of whom was an employee of 
the bank” (R. 70). 

(Note. —The witness was testifying on November 15, 1939.) 

Q. This was in June 1932? (R. 74). 

A. That is correct. 

Q. And you saw this man (referring to defendant Neu- 
field), for about two or three minutes? 

A. That is right (R. 74). 

Q. Tell us what clothes he wore, if you recall now? 

A. Yes, he had on clean, light brown or tan overalls— 
the kind that mechanics use—that covered him from his 
neck to his ankles—loose and baggy in the waist, ap¬ 
pearing—and he had on a cheap—it looked like a dollar 
imitation Panama hat; he had every appearance of 
being a carpenter foreman, or something of that sort 
(R. 73-74). 

Witness saw this man again in January 23, 1933, and had not 
seen him again until today (R. 74). Several days or possibly a 
week or two weeks after the robbery the witness was shown pic¬ 
tures at detective headquarters of defendant Neufield (R. 
74-75). * * * “I discussed the case with my wife almost every 
day—pretty nearly” (R. 75). * * * “I did not tell the em¬ 
ployees of the bank what I saw. I kept it strictly sub rosa— 
what we saw” (R. 75). 

Q. That is, you did not want anybody to know what 
you knew? 

A. That is true (R. 76). 

Witness does not recall if the police asked him his name; 
that the police did not ask him to come to the Police Depart¬ 
ment, “We told the police to come to our house and they did 
almost immediately, when I told them the story (R. 76). 

Q. Did you have any reason for not telling the police 
the story in the bank? 

A. Yes; a very good reason (R. 76). * * * 

The witness was asked to state his reason, but the court 
refused to permit him to give it (R. 78). 

The witness testified that the police were at his house “al¬ 
most every day for weeks and months—twenty or thirty times” 
(R. 76). 
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Mrs. Sarah E. Randolph, a witness for the prosecution, tes¬ 
tified (R. 7S-S0; direct; 80-87; redirect; 87) that she is the 
wife of Wallace F. Randolph, who testified yesterday that be¬ 
tween 11:30 a. m. and 12 noon. June 10, 1932. she and her hus¬ 
band went in an automobile to the Georgia Avenue branch 
bank “and just as we stopped in front of the bank, I glanced 
through the window toward the Bank. I saw two men with 
their arms stretched over their heads and two men back of 
them—their backs—going to the rear of the Bank. Then Mr. 
Randolph got out of the car and went around in front of the 
car. And when I glanced back to the Bank, why I saw a 
little man up on the Bank” (R. 79). 

Q. Did you see through the window? 

A. I saw through the window. 

Q. Or the door? 

A. No; I saw through the window (R. 79). 

The witness testified (R. 79) that the little man. who was 
running on the counter, was stuffing something in a bag; that 
witness saw a larger man step to the front of the door. He 
stood there and watched; that Mr. Randolph was very close 
to him; that witness just sat there [in car] and watched “and 
I glanced in the window”; that four men came out of the bank, 
not counting the man who stood in the door, the latter fol¬ 
lowed in back of them, “making five men all together (R. 79).” 

Asked if she could identify the little man, and witness iden¬ 
tified defendant Rubin, and she identified the large man as 
defendant Neufield (R. 79); after the men came out of the 
bank, they walked up towards the corner, going south; that 
witness has seen Rubin twice since June 10, 1932, namely, Jan¬ 
uary 23. 1933. the next time about last day of August or first 
of September 1939 (R. 80). “I have seen defendant Neufield 
once between June 10th, 1932, and today (November 16, 
1933), which was January 23. 1933 (R. 80). 

After court adjourned yesterday, witness and her husband 
discussed the testimony her husband gave yesterday (R. 80). 

Q. You say that when your husband got out and 
went toward the door of the bank, you were sitting in 
the car outside of the bank? 

A. I was. 
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Q. And you could look through the window? 

A. I could. 

Q. And you could see at least two people with their 
hands up, and you cannot be mistaken about that? 

A. No; I saw two men inside the bank (R. 80) * * *. 

Q. And you then said that you could look through 
and see the little man who is sitting behind me, in the 
bank? Is that right? 

A. Yes; I saw the little man up on the counter. He 
had on a dark dark brown coat and odd trousers; they 
were dark, but not the full suit; that is, the coat and 
trousers were not the same. He had on a rough looking 
cap. I got a side glance of him, when he was up on the 
counter. I saw him when he came out, that is when I 
saw his clothes. I am sure I saw the little man, whom I 
saw on the counter, come out of the bank (R. 82). 

Witness did not at the bank discuss the robbery, or tell 
anybody there what she has testified to in this case (R. 82). 

On cross-examination, the witness testified that when her 
husband parked the car she glanced to the bank (R. 83). “I 
saw some of the defendants on August 31, or September of 
this year (1939). I did not see the defendant Neufield on 
August 31 or September 1 of this year (1939) (R. 84).” At 
request of his counsel, defendant stood up and witness again 
testified that she did not see him on August 31 or September 
1, 1939 (R. 84). Witness saw him in January 1933, and saw 
him next yesterday and today in this courtroom. No one 
pointed him out to witness (R. 84) * * * Witness testi¬ 
fied that between June 10, 1932, and yesterday, a picture was 
shown to the witness “that looked very much like him 
(R. 84).” Witness does not remember definitely the date 
when the picture was shown to her. It was soon “after this 
incident in June 1932” (R. 85). 

Upon inquiry, the witness described the man she saw at 
the bank on June 10, 1932, whom she identified as defendant 
Neufield, and the clothes he then wore (R. 85-86). Witness 
does not recall that she discussed the description of this man 
with her husband last night (R. 86). 

Q. Do you remember whether you discussed it this 
morning with your husband, referring to the same mat¬ 
ter, the description? 
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A. No, I did not. 

Q. You did not? 

A. I don’t remember discussing it with him (R. 86). 

Frank 0. Brass, a witness for the prosecution, testified (di¬ 
rect, R. 88-91; cross, R. 90-93) that he arrested defendants 
Neufield and Rubin on January 16, 1933 in New* York City. 
Captain Truscott with him (R. 88). 

The witness testified that on various dates in January 
1933, the witness. Brass, saw the defendants and took the 
witnesses Elgin, Gritz, Sanderson, Mr. and Mrs. Randolph 
along with him to see the defendants (R. 88-89-90). 

To the witness Brass, each of the defendants denied the 
charge of having robbed this bank, each defendant stating to 
said Detective Brass that he (defendant) had nothing to do 
with the said robbery, or any complicity in the same (R. 90, 
92). 

Denny Hughes, a witness produced by the defense, testi¬ 
fied (direct 98-101; cross, 101-3) that he is now and has been 
since 1927 an active practicing lawyer in this City; that in the 
month of June 1932, there came to witness’ knowledge a 
“hold-up” at the Georgia Avenue branch of the Washington 
Mechanics Savings Bank; the occurrence was brought to wit¬ 
ness’ attention on the day of the robbery, if he is not mistaken; 
asked if the witness had occasion to visit that branch bank 
shortly after the robbery, he answered: “I think it was the 
following day, according to the records of the third precinct— 
it was the 11th. I went to this branch bank and accompanied 
by Dutch Reinberg, an employee in Pat O’Conor’s office, and 
a man named Ray Moore, a client of mine” (R. 98); that the 
purpose was that Ray Moore was held at the third precinct 
as a suspect for this robbery, and witness was asked to come 
to the third precinct and see him; that witness talked to him 
at the third precinct on Saturday evening, and made arrange¬ 
ments with the officers to go to the bank; that the purpose 
was to see whether or not Ray Moore would be identified by 
the witnesses at the bank; that was on Saturday night, as 
witness recalls, and according to the records of the third pre¬ 
cinct—June 11; that witness was accompanied by Ray Moore, 
Dutch Reinberg, and either two or three officers; that the offi- 
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cers took us through the bank to an office or room in the rear 
of the bank; at that time before any of the witnesses were 
brought in witness suggested to the officers that we have a 
line-up, more in a spirit of fun than anything else; the officers 
suggested that Dutch Reinberg—who was very short, about 
five feet tall, and rather heavy set—Moore, and myself stand 
in this line; Moore at that time had on, as witness recalls, a 
pair of duck pants and a polo shirt, open at the neck, and no 
hat; it was Saturday evening and witness “was dressed up,” 
witness thought he was, in any event; the three of us stood 
in line; that about eight people, employees of the bank and 
others, supposedly witnesses in this robbery case, came in there 
for the purpose of identification; they were told by the officers 
to look us all over and not say anything. They did. And 
then after consultation between the officers and the witnesses, 
Dutch Reinberg was told to step out of line, which he did. 
Then after further conversation, Ray Moore was told to step 
out of the line. And then I was asked to say, “Stick them up” 
or “Stand over there” or “Step over there.” And I said it. And 
at that time, from the assembled crowd of witnesses there ema¬ 
nated this expression or statement, “That is the man.” The 
officers laughed, and told the witnesses they had made a mis¬ 
take—that I was an attorney. And they told me that I could 
take Ray Moore with me. So everyone left, and Ray Moore 
left the bank at that time (R. 99). 

Q. Mr. Hughes, can you tell us whether this identi¬ 
fication of you at that time, as one of these robbers, 
was made by more than one of these witnesses? 

A. It was spontaneous. As soon as I said “Stick 
them up” and “Stand over there,” the entire group 
said, “That is the man” (R. 100) . * * * 

Q. Do you have any interest in this case? * * * 

A. I have absolutely no interest in the case what¬ 
soever. I advised the Court and advised Mr. Tarver 
of my connection with this case, only in that I felt 
that I should testify. 

Q. Mr. Hughes, when you said you advised them of 
your connection, do you mean your connection 
insofar as your connection with this identification is 
concerned? 
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A. That is all. I have no other interest and do not 
know any one. 

Q. Can you tell us when you gave that statement? 

A. I spoke to his Honor and also Mr. Tarver as I 
have testified today. 

Q. When was that? 

A. I spoke to Judge Gordon yesterday, at noon time; 
and I spoke to Mr. Tarver shortly after that time. 

Q. Do you mind telling the jury when you brought 
the matter to my attention? 

A. It was just yesterday. 

On further direction (by Mr. David) the witness 
testified: 

Q. This is for the record: Did you have anything 
whatever in the world to do with this robbery—that is 
for the record. I want the record to show. 

A. No, sir; I did not (R. 100). 

On cross-examination (R. 101) counsel for the prosecution 
had Government witnesses Elgin, Sanderson, Davis, Randolph, 
Mrs. Randolph, and Mrs. Clark to come from the witness 
room, who stood at the door to the courtroom, and the wit¬ 
ness, Mr. Denny Hughes, was requested to look at them, 
which he did. Upon inquiry, Mr. Hughes testified that he 
could not and would not attempt to make a positive identi¬ 
fication after seven years of any of the said witnesses as being 
among those who were at the bank when the witness was 
identified (R. 101-2). 

In rebuttal (R. 100-116) Thomas E. Elgin (R. 109-110), 
Lee J. Lann (R. 111-112), Richard S. Sanderson (R. 110-111), 
Lloyd W. Davis (R. 111-112), Mrs. Maude Clark (R. Ill— 
114), Wallace F. Randolph (R. 114) testified that no one of 
them identified Mr. Denny Hughes as one of the persons who 
held up this bank. (The witness Davis testified that he never 
identified any one else in this case (R. 111).) 

Counsel for the defendants moved that the Court permit 
the jury to view the premises, that is, the bank, which motion 
the Court overruled, to which defendants excepted (R. 108- 
109). 

At the conclusion of all of the evidence in the case, counsel 
for defendants moved the Court to direct the jury to render a 
verdict of not guilty as to each and all of the defendants on 
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grounds set out on pages 116-118 of the Record (which will 
hereinafter be referred to in our argument), which notion 
the Court overruled, to which defendants excepted (R. 11S). 

ASSIGNMENT OF ERRORS 
The trial court erred in the following particulars: 

i ! 

L/ 

In overruling the motion of defendant Neufield for a con- *.j ,• 
tinuance of two weeks, to afford defendant an opportunity to 
have compulsory process for obtaining nonresident witnesses 
in his favor, as is guaranteed by Article VI of the Amendments 
to the Constitution of the United States. 

II 


In overruling the motion of defendant Flynn, for a reason¬ 
able continuance, to afford said defendant an opportunity to 
employ counsel of his own selection; to confer w T ith and have 
his assistance in preparing his defense, and also to have com¬ 
pulsory process for nonresident witnesses in his favor, as is 
guaranteed by Article VI of the Amendments to the Consti¬ 
tution of the United States. 



III 

In refusing the motion of defendants for an order for com¬ 
pulsory process against one Spencer Waldron, a prisoner serv¬ 
ing sentence in Alcatraz penitentiary, to testify as a witness. 

IV 





In overruling the motion of the defendants, made at the con¬ 
clusion of all of the evidence, to instruct the jury to render a 
verdict of not guilty as each defendant. 


In denying the motions of the defendants to permit the jury 
to view the scene of the robbery, to wit: the building in which 
the branch bank of the Washington Mechanics Savings Bank 
was located, and the vicinity thereof. 
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VI 

In overruling defendants' motion in arrest of judgment. 

ARGUMENT 

Assignment of Error I 

The court erred in overruling the motion of defendant Neufield for a con¬ 
tinuance of two weeks to afford defendant an opportunity to have com¬ 
pulsory process for obtaining nonresident witnesses in his favor, as is 
guaranteed by Article VI of the Amendments to the Constitution of the 
United States 

In the statement of the case we have set forth the colloquy 
between counsel for defendant Neufield and the court relative 
to his motion for a continuance of two weeks. The telegram to 
Neufield's counsel sent by the District Attorney on November 
6 , 1939. was not received by said counsel, in New York, until 
two days thereafter (due to his absence from his office), that 
this case would be set down for trial on November 15, 1939. 
But even so, reckoning from November 6, 1939, the notice was 
short, and we submit that a request for a continuance of two 
weeks was a reasonable one, in view of the circumstances of 
this case. The indictment was filed on February 1, 1933, in 
which the offense was laid on June 10, 1932. 

Defendant Neufield had been confined in prison, and when 
the Government desired his presence in September 1939 in 
Washington, to answer the indictment, he waived extradition 
and came here. 

It appears that beginning November 8. 1939, when his coun¬ 
sel received the telegram of the District Attorney, fixing the 
date of trial for November 15, 1939, counsel for Neufield post¬ 
poned all of his cases in New York, accompanied his client in 
various places in the effort to locate the defendant's witnesses. 
Process servers and also a private detective were obtained to 
assist the defendant to locate his witnesses (R. 32). 

Counsel for Neufield informed the court that he was sure if 
given the continuance, he would be able properly to prepare 
the case and locate his client’s witnesses. 
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We realize that ordinarily a motion for a continuance is in 
the discretion of the trial court, but in view of the extraordi¬ 
nary circumstances of the instant case, it being over seven 
years since the date of the alleged offense, and the helpless 
condition of the defendant Neuficld, the trial court should have 
granted a continuance of two weeks. 

Assignment of error II 

The court erred in overruling the motion of defendant Flynn for a reason¬ 
able continuance to afford defendant an opportunity to employ counsel 
of his own selection, to confer with and have his assistance in prepar¬ 
ing his defense, and also to have compulsory process for nonresident 
witnesses in his favor, as is guaranteed by Article VI of the Constitution 
of the United States 

We again refer to the statement of the case which fully 
recites what occurred on November 15, 1939, when the case 
was called for trial. Defendant Flynn was without counsel. 
On November 8, 1939, he had retained counsel for the limited 
purpose of ascertaining if the amount of his bond, which had 
been fixed on September 21, 1939 (R. 1), could be reduced so 
that he could arrange to give same, and then engage counsel 
of his own selection to prepare his defense. It seems to us 
that the court was not required to follow an arbitrary date 
for the trial, which had been fixed by the District Attorney, 
with such short notice to the defendant. 

The Assignment Commissioner has nothing to do with set¬ 
ting down criminal cases for trial. The District Attorney 
can fix any date he sees fit, and a defendant receives a short 
notice. And it seems that the trial court adheres to the date 
fixed by the District Attorney, almost without exception. 

On November 15, 1939, the court appointed counsel to 
defend the defendant Flynn, and such counsel had not even 
read the Indictment, nor had he had even an opportunity to 
have an adequate conference with the defendant. We shall not 
elaborate on the helpless condition of the defendant Flynn 
at that critical time. 

It occurs to us that as it was known that no attorney had 
entered his appearance for Flynn, the court should have ap¬ 
pointed counsel to defend him on September 21, 1939, w'hen 
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he was arraigned (R. 1), knowing, which defendant Flynn did 
not know, that the practice in this jurisdiction is that the Dis¬ 
trict Attorney, in criminal cases, fixes the date of trial and 
gives a defendant short notice of the day. 

The attitude of the trial court toward Flynn is illustrated 
by the court’s statement that counsel, who was appointed to 
defend Flynn on the very day of his trial, had “had ample 
time to investigate the case” (R. 38). 

In Egan v. U. S., 52 App. D. C. 384, this court, at page 397, 
said: 

The trial judge should be so impartial, in the trial of 
a criminal case, that by no word or act of his may the 
jury be able to detect his personal convictions as to the 
guilt or innocence of the accused. 

In Johnson v. Zerbst, 304 U. S. 458. a habeas corpus pro¬ 
ceeding. in reversing, because the defendant had been denied 
the assistance of counsel, the court, in speaking of the Sixth 
Amendment, at pp. 462-3. quoting from Powell v. Alabama 
(2S7 U. S. 45. 6S. 69) said: 

It embodies a realistic recognition of the obvious 
truth that the average defendant does not have the 
professional legal skill to protect himself when brought 
before a tribunal with power to take his life or liberty 
wherein the prosecution is represented by experienced 
and learned counsel. * * * If charged with crime, 
he is incapable, generally, of determining for himself 
whether the indictment is good or bad. * * * Left 
without the aid of counsel, he may be put on trial 
without a proper charge, and convicted upon improper 
evidence, or evidence irrelevant to the issue or other¬ 
wise inadmissible. He lacks both the skill and knowl¬ 
edge adequately to prepare his defense, even though he 
have a perfect one. He requires the guiding hand of 
counsel at every step in the proceedings against him. 

The Sixth Amendment to the Federal Constitution, guaran¬ 
teeing accused in a criminal prosecution “assistance of coun¬ 
sel” for his defense means effective assistance. Thomas v. 
D. C., 67 App. D. C. 179. 183. 


Assignment of error III 


The court erred in refusing the motion of defendants for an order for 
compulsory process against one Spencer Waldron, a prisoner serving 
sentence in Alcatraz penitentiary, to testify as a witness 

The record discloses (R. 36) that counsel for defendant Neu- 
field advised the court, before the jury was sworn, that he 
learned just a few minutes before that one Spencer Waldron 
had pleaded guilty to an indictment charging him with the same 
offense charged against the defendants in the instant case. 
Counsel for the Government conceded the fact, and stated to the 
court that he is now in Alcatraz penitentiary (R. 36). The re¬ 
quest was made of the court to have the said Spencer Waldron 
brought here, which was denied, to which defendants excepted 
(R. 37). 

We submit that the ruling of the court was error, and denied 
defendants a constitutional right guaranteed by the Sixth 
Amendment. 

If the defendants could have had the said Spencer Waldron 
produced as a witness, the defendants desired to ask him if any 
one of defendants was in any way involved in the robbery of 
the branch of the Washington Mechanics Savings Bank, on 
June 10. 1932. Waldron, who pleaded guilty to the crime, cer¬ 
tainly knows if any of the defendants was his accomplice in this 
crime. 

It seemed most unfair to deny the defendants an opportunity 
to have Spencer Waldron examined as a witness. 

Assignment of Error IV 

The court erred in overruling the motion of defendants, made at the con¬ 
clusion of all of the evidence, to instruct the jury to render a verdict 
of not guilty as to each defendant 

At the close of the testimony of the Government in chief the 
defendants moved for a directed verdict, stating the grounds 
therefor (R. 94^97) which the court overruled and defendants 
excepted (R. 98). 

At the conclusion of all of the evidence in the case, the de¬ 
fendants renewed their motion to direct the jury to return a 



verdict of not guilty as to each defendant (R. 116-118) , to which 
ruling defendants excepted (R. 118). The grounds in support 
of the motion (R. 116-118) were stated to the court, and are: 

(a) Because the Government failed to offer any testi¬ 
mony. evidence, or proof to sustain the allegation in the 
indictment that the money, to wit: 89,021. or any part 
thereof, which the indictment alleges the defendants, 
on, to wit: June 10. 1932. did steal, take, and carry 
away from and off the person, and from the immediate 
possession of one Thomas E. Elgin, was lawful money 
of the United States, or which specifies any particular 
coin, note, bill, currency, or bond, or whether the said 
money alleged in the indictment, or any part thereof, 
was foreign money, and if so. the value thereof. 

(b) Because the Government failed to offer any testi¬ 
mony, evidence, or proof as to the nature, kind, or de¬ 
scription of the money alleged in the indictment, or re¬ 
specting any part of said money, or whether the said 
alleged money was lawful money of the United States; 
or whether said alleged money was foreign money and 
if so, the value of such foreign money. 

(c) Because the evidence in the case disclosed that 
the money referred to in the indictment was on. to wit: 
June 10. 1932, in the legal possession of the Washington 
Mechanics Savings Bank, a body corporate, or in one 
Lloyd W. Davis, the Manager and Assistant Cashier 
and/or paying or receiving teller of the said branch 
bank, and that said Lloyd W. Davis was on said date in 
charge of all of the assets of the said branch bank. 

(d) Because the indictment alleges that the defend¬ 
ants did steal, take, and carry way 89,021 “in money, 
of the value” of S9.021 “of the money and property of 
the Washington Mechanics Savings Bank, a body cor¬ 
porate. and the Government offered no testimony or 
evidence to sustain said allegation by proof that the 
accused stole any amount of coin, or note, or bill, or 
currency, or bond as is required by section 362, Title 6, 
1929 D. C. Code (section 916, 1924 D. C. Code). 

(e) Because there is a failure of proof tending to sus¬ 
tain the allegation contained in the indictment, namely, 
the defendants did steal, take, and carry away the 
money mentioned in the indictment from and off the 
person, and from the immediate actual possession of 
one Thomas E. Elgin. 

(f) Because the evidence is insufficient to go to the 
jury that Thomas E. Elgin was in possession of the 
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money and assets of the Washington Mechanics Sav¬ 
ings Bank, a body corporate, at the time of the commis¬ 
sion of the offense alleged in the indictment, namely, 
June 10. 1932. 

In the absence of a statute, where it is necessary to make an 
averment in an indictment as to any money, or bank bill or 
notes, United States Treasury notes, postal and fractional cur¬ 
rency, or other bills, bonds, or notes, issued by lawful authority 
and intended to pass and circulate as money, the general rule 
is that the property should be identified in the indictment with 
particularity; and that an averment of a certain amount in 
dollars and cents is insufficient. Moore v. United. States, 160 
U. S. 268. 274 (1895), citing cases. 

The Supreme Court says (pp. 274^5): 

There are undoubtedly cases which hold that, where 
the crime consists, not in the embezzlement of a single 
definite quantity of coin or bills, but in a failure to ac¬ 
count for a number of small sums received—a series of 
petty and continuous peculations—where it would be 
manifestly impossible, probably for the defendant him¬ 
self, but much more for the prosecution, to tell of what 
the money embezzled consisted, an allegation of a par¬ 
ticular amount is sufficient. These cases, however, are 
confined to public officers, or to the officers of corpora¬ 
tions, and where the embezzlement consists of a single 
amount of property, the general rule above stated still 
holds good. The leading case upon this point is that of 
People v. McKinney, 10 Michigan, 54, 89. * * * In 
some jurisdictions, however, notably in England. Cali¬ 
fornia, Louisiana, and Massachusetts, the difficulty has 
been entirely remedied by statute (Citations). 

Prior to the enactment of the D. C. Code (approved March 
3, 1901, effective Jan. 1. 1902. 31 Stat. 1189; amended Jan. 31 
and June 30, 1902), the general rule referred to by the Su¬ 
preme Court obtained in this jurisdiction. 

When the Code was enacted, there was included therein sec. 
916 (1924 Code, D. C.) same as sec. 362, Title 6 (Code 1929), 
which provides: 

Description of money.— In every indictment, ex¬ 
cept for forgery, in which it is necessary to make an 
averment as to any money or bank bill or notes. United 
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States Treasury notes, postal and fractional currency, 
or other bills, bonds, or notes, issued by lawful au¬ 
thority and intended to pass and circulate as money, 
it shall be sufficient to describe such money, bills, notes, 
currency, or bonds simply as money, without specifying 
any particular coin, note, bill, or bond; and such allega¬ 
tion shall be sustained by proof that the accused has 
stolen or embezzled any amount of coin, or any such 
note, bill, currency , or bond, although the particular 
amount or species of such coin, note, bill, currency, or 
bond be not proved . 

The indictment in the instant case alleges that the defend¬ 
ants “feloniously did steal, take and carry away * * * a 
certain sum of money, to wit, nine thousand and twenty-one 
dollars in money, of the value of nine thousand and twenty- 
one dollars, of the money and property of the Washington 
Mechanics Savings Bank, a body corporate’' (R. 11). Such 
allegation conforms to the first part of the above quoted 
local statute, but the Government offered no testimony tend¬ 
ing to prove that the “money” alleged to have been stolen 
was “coin, note, bill, currency, or bond” issued by lawful 
authority of the United States, or elsewhere. 

Thomas E. Elgin, one of the tellers, testified (R. 46) “Later, 
I ascertained money was missing. We immediately settled 
the cages. I settled my own and found $3,032 missing. Ap¬ 
proximately $9,030 was missing through the bank.” 

Lloyd W. Davis, manager and assistant cashier of the bank, 
testified (R. 5S): “The money in each cage was in the pos¬ 
session of the teller of each cage. After the occurrence at the 
bank we checked up and ascertained how much money was 
missing, which was $9,030.36. which belonged to the bank.” 

Richard S. Sanderson, auxiliary teller and bookkeeper of 
the bank, testified (R. 59. 60, 65) that there was a shortage 
of $1260 from the drawer in his cage. 

The word “money” is referred to frequently by witnesses 
(R. 51, 53, 5S, 59, 65, 68, 71), but the Government omitted to 
prove that the “money” was lawful money either of the United 
States or any other country as is required by the last part of 
the statute (sec. 916, 1924 D. C. Code, sec. 362, Title 6, 1929 
D. C. Code). 
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We submit that the construction of the statute is that while 
the Government may allege in the indictment “simply money” 
it is required by the statute for the Government to prove that 
such money consist of money issued by lawful authority, either 
of the United States or some other country. In the instant 
case, the allegation in the indictment is. not that the money 
therein referred to was “lawful money of the United States” 
but merely “money” without further description. Is it to be 
inferred that the word “money” in the indictment means “law¬ 
ful money of the United States?” There was no evidence in 
the case what kind of “money” or “dollars” were intended, or 
any explanation thereof. Is it to be also inferred from the 
testimony that the “money” or “dollars” mentioned by the 
witnesses were lawfully issued by the United States? No part 
of the “money” was produced in court for the inspection of the 
jury. Is it also to be inferred that the “money” or “dollars” 
had value? Or was it not incumbent upon the Government 
to offer some evidence upon the subject. 

We cite the following cases in addition to cases hereinafter 
referred to. supporting our proposition that it was essential, 
in order to justify a conviction of the defendants, that the Gov¬ 
ernment should have produced some evidence tending to sus¬ 
tain the allegation of the indictment respecting the “money” 
therein alleged to have been stolen. 

Hamilton v. State, 60 Ind. 193. 

Otero v. State, 30 Tex. App. 450, 17 S. W. 1081. 

State v. Neilson, 43 Oregon. 168, 169. 78 Pac. 321. 

Early v. State, 56 Tex. Cr. Rep. 61, 118 S. W. 1036. 

McCaskey v. State, 76 Tex. Cr. 255, 174 S. W. 338. 

Lavarre v. State, 1 Tex. App. 685. 

In McCaskey v. State (76 Tex. Cr. Rep. 255, 174 S. W. 338), 
supra, the court held that the variance between an indictment 
alleging that the accused robbed the prosecuting witness of 
“one ten-cent piece, commonly known as one dime,” and the 
proof of “two five-cent pieces of money commonly known as 
nickels” is fatal. Upon his acquittal the defendant was rein¬ 
dicted and his acquittal in the first case was held not to be a 
good defense of former acquittal. 
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Some silver coins, some currency bills, are lawful money of 
the United States of America. Other silver coins, paper cur¬ 
rency. and currency bills are not lawful money of the United 
States of America. Bank bills are not legal tender. State v. 
Cooke (Oregon) 278 Pac. 037. 030. 

lit Early v. State ( ob Tex. Cr. Rep. 61. 118 S. W. Rep. 1036). 
supra , the charge was the theft of one ten-dollar bill and one 
five-dollar bill, current money of the United States. The court 
said: 


"That evidence shows only that he (defendant) took *a 
ten-dollar bill and a five-dollar bill.' Xo witness under¬ 
takes to testify wiia< character of money, or that it was 
in fact money further than the expression ’five-dollar bill 
and ten-dollar biil.’ There is not a word of evidence that 
indicates it was United States currency of any sort, 
greenbacks, national bank bills or treasury notes, but 
the evidence leaves it just as stated.‘a five-dollar bill and 
a ten-dollar bill.’ Why it is just left is not explained in 
the record. This allegation of the indictment must be 
proved. The evidence is too indefinite in this respect. 
We call attention to this so that upon another trial such 
uncertainty may be avoided.” 

A charge of stealing lawful.money of the United Stales can 
be prove d only by showing larceny of legal tender of the United 
States. Stall v. X< l‘snn. 43 Oregon. 168. 174. 73 Pac. 321. and 
authnrit ies cited : Pi rry v. Stall . 42 Tex. (Y. Re]). o4t). 61 S. W. 
400: Alderman v. Stair, .88 Fla. 37.”>. 102 So. 737. 

Attention should be called to the last ca«e cited < Alderman v. 
Slate). At the lime that case was decided (in 102.”)). the 
supreme court of Florida consisted of tiie Chief .Justice and five 
associate justices. .Justice Browne (on rehearing) wrote for 
himself and two other justices or tht? court. The court was 
equally divided, but no opinion 'was written in opposition to 
the opinion of Justice Browne. He says that the Attorney Gen¬ 
eral confessed error. 

The indictment charged the defendant with the larceny ut 
$110. lawful money of the United States of America, of the 
value of $110. Justice Browne says that there is testimony “all 
through the record" about the complaining witness having 
“money" and "a roll of bills." and about the defendant picking 
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up ‘‘the money” and putting it in his pocket; that one witness 
testified that the complaining witness had. seemingly, a roll of 
money in his hand, but that there was no effort to prove that 
the money alleged in the indictment to have been stolen was 
lawful money of the United States of America. Justice Browne 
says that “so far as is shown by the testimony, the ‘roll of bills’ 
or‘money’ that the Indian [prosecuting witness| laid on the 
counter, and which Alderman (defendant! picked up and put 
in his pocket may have been ‘lawful money of the United States’ 
or it may have been Canadian. Mexican, or Argentine money; 
the dollar being used in each of those countries. The words 
‘dollar’ and ‘money’ found in the testimony, do not prove the 
allegation in the indictment, that the stolen money was 'lawful 
money of the United States.’ it was not produced in court for 
the jury to see and determine by inspection that it was lawful 
money of the United States." Justice Browne* cites cases to 
sustain his opinion, among others. People v. Hunt, 3(5 L. R. A. 
(X. S.) 933. where there* is a full annotation of the essentials of 
the description of money in an indictment for larceny. Justice 
Browne says “assuming that a description of the money in the 
indictment under consideration, that it was lawful money of 
the l tiited States, is sufficient, it also appears from authorities 
that it was necessary so to allege, and being necessary to so 
describe ii in the indictment, it was necessary to prove it. 
There is no proof whatsoever on this point, nor was any effort 
made u> prove it." See Keating v. People. 1(H) 111. 4N3. and 
Merrill v. Stah. 45 Miss. (351. 

in l . S', v. Hardy man . 13 Peters. 17(3. the defendant was 
indicted for buying, receiving, and concealing certain promis¬ 
sory notes called treasury notes, which he knew had been 
stolon from the* U. S. mail. One of the notes was described in 
the indictment "as a promissory note for the payment of $50. 
with interest at the rate of one per centum.” On the produc¬ 
tion of the note in evidence it was found that instead of the 


above words “with interest at the rate of one per centum" the 
words were “with interest at the rate of one M per centum.” 
The defendant moved to exclude the note for the variance, 
and to sustain this motion proved, by the collector of customs 
at Richmond, that he received notes such as the ones de- 





scribed. as notes bearing interest at ti;r* rate of one mill per 
centum, and not one per centum, and that the government 
received them from him. 

The judges being divided on the ground that the notes set 
forth in die indictment were not promissory notes within the 
act of Congress, the cast' was certified to the Supreme Court, 
which held that, under tin* Post Office act of March 2. 1 N2 f> 
(4 Stat. L. 10S. 114) a treasury note is a promissory note: and 
that the words of a note bearing interest "at the rate of one 
M per centum". parol evidence showing that M meant mill, 
was admissible, and if proved, it was a fatal variance to de¬ 
scribe the note a** bearing int(‘rest “at tin* rate of one per 
centum.” 

In II<i t/i ill on v. Stair (C>() ind. 102). suj/ra. tin* indictment 
charged the accused with larceny of 87b of the lawful money 
of the I nked States. The court said: 

The evidence is all in the record: and. conceding, with¬ 
out deciding that a cast* of larceny was made out. there 
was no evidence whatever that The money claimed to 
have been stolen was money of the United States. 
“Lawful money of the United States” consists of gold 
or silver coin, or 1’nited States Treasury and the frac¬ 
tional currency. Perhaps it might be intern'd, from 
some circumstances that the money alleged to have 
been stolon was {taper money: but. if so. there was no 
evidence from which it could be inferred that it was 
paper money of the I’nited States. The notes of the 
national banks furnish a large proportion of the cir¬ 
culating medium: and from aught that appears, the 
money in question may have been the notes of such 
banks. 

The notes of the national banks are in no sense money 
of the United States. The State, having alleged that 
the money stolen was of the money of the United 
States, was bound to prove tin* allegation ns made. 
See State 1 v. Jackson. .’-{I) Me. 21). 

In <)tero v. State (20 Tex. App. 4b<>. 17 S. \Y. Rep. 1081) 
supra, the court said: 

The property alleged to have been stolen was described 
as “twenty dollars in money.” 'Phis would be a sufii- 
cient description on demurrer but the proof must cor- 




respond writ this allcgatioi 
"?t ute nertainina to 1 heft. 


. “Money." as used in the 
means legal tender coin or 


legal tender currency, of the I’nited States, fjuris v. 
Tin S'<;i> . 2 s Tex. ('i. A])j>. 140. and cited authorities. 
If the evidence had so shown, the prooi would have 
!icon suHicient in this asptet <4 the case, flie evidence 
on this point is that the money was a 820 hill and in 
one place it is staled.that the letter mentioned il as a 
820 “bill American money." We do not think this 
evidence shows that the "bill was "money.' as that, 
term i< understood under <>ur statute pertaining to the 
crime < f theft. If t.he, property was not money a^ above 
defined, then the indictment should have described it: 
and ii that could not be done, then that fact should be 
stated in the indictment, ('ode ("rim. Proc. art. 427. 


An indictment charging accused with stealing a pocket book 
and thirty dollar** in money.'"said money being then and there 
good and lawful money of the I’nited States" was not sus¬ 
tained by pr<!ol of the taking ol a ten-dollar bill and two five- 
dollar bills, without showing that it was paper money of any 
character issued under authority of the I’nited States. Snell- 
mg v. Sltih . ."7 Tex. ( r. 410. 12d S. Vv . bit). 

In Sidle v. Stt/cr. 40 Kan. 107. 10 Pae. 270. charge, robbery, 
indictment alleging litat defendant stole 82b in money. The 
court. at page 108. says: 


Of what did this money consist? Was it in one piece, 
or in many bills, or coin? treasury notes or part of 
one denomination and part of another? These ques¬ 
tions would be surested to the mind of the person 
charged with the offense of robbery or larceny. Now 
the law presumes the defendant to be innocent of the 
offense charged. To' hold that this description of the 
property sufficiently notifies him of the nature of such 
charge, must presume his guilt, and presume from that 
fact that he had a knowledge of just what kind of 
money was intended to be charged and was charged 
against him. It is the policy of the criminal law to so 
charge an offense that if the defendant is acquitted he 
can the more easily plead and show such acquittal if 
again charged with the same offense. And this practice 
does not leave it to conjecture alone to determine 
whether such charge be identical with some former 
one. on which an acquiual has been had. but it must be 
specific to be available (citations). 
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On page 111. the court says: 

In The People v. Xihaai. 50 (’al. 77. it was said: 

"It is obvious from the foregoing definitions that an 
indictment for robbery must aver every fact necessity 
to constitute larceny and more. Tho jury may find one 
guilty of any offense tin* commission of which i- neces¬ 
sarily included in that in which ii is charged in the in¬ 
dictment (}>. 112). Twenty-five dollars in money 
may. it is true, mean gold or silver coin of the United 
States, or treasury note* or any other denomination 
known and used, and which circulates as money: or it 
may mean only some paper such as state bank bills, or 
Confederate money, or bills purporting to be of the 
value of twenty-five dollars. 

"There .-honk! be no uneertainty. anti no excuse can 
be given for leaving to conjecture what can be so easily 
stated. * " lo designate it as gold and silver 
coin, or treasury notes, or national bank notes issued bv 
the government of the I m.ted State-; would perhaps he 
sufficient to impute a value (cases). * * *” 

Iti 30 (*. J. S53. the author says: 

In jurisdictions where a broader meaning has been 
given to the term “money” (Stale v. Fima-t/an. 127 
Iowa 2Si». 103 X. \V. loo. 4 Ann. (’as. 02s; Stale v. Carr. 
43 Iowa 41 s; State v. Elliott. 110 Kan. 40. 202 Pac. 
84, ; Stephen# v. Coin.. ISs Ky. S42. 224 S. V\ . 304. such 
an iiuiictnient is supported by proof of the taking of 
anything which is list'd a< a circulating medium by the 
authority of the United Stales t saint* eases last cited) 
and the same result has been reached in some states by 
virtue of statutes which expressly so provide ( Ham¬ 
mond v. Slate. 121 Ind. ”>12. 23 X. E. 515: Slate v. 
Kitaj. 37 La. Ann. 1)1: Bnnrn v. Crop', , 29 Mich. 232: 
Stair v. Moore. 00 Mo. 372; Slab v. Curler. 113 X. C. 
039. 18 S. E. 517. 

In West Virginia, the common law rule requiring tin* par¬ 
ticularization of allegation in an indictment charging larceny 
of money prevails. Stale v. Itnbixon (1930). 109 W. Ya. 501. 
155 S. K. 049. 050. in which the court held that an indictment 
charging larceny of 83.500. the property of a named person, 
was demurrable for insufficiency of description of the property 
stolen, the court ruling that the number of the pieces and their 
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denomination. and whether of silver. gold. or copper should be 
slated and the value of each kind, if known: that it is neces¬ 
sary to allege that the money stolen was lawful money or cur¬ 
rent coin of the United States, or seme other government. Cit¬ 
ing !? I*. (\ L. ~>7. ■',!) C. ■/. Shi. l J i <',’>!<■ v. Hunt, 215 Ill. 44b. 
!W1 N. K. 220. l»!) L. R. A. (NS; PT>. and note. among others. 

The reasoning of the court in Slat/ v. Hnbixon, .wprn. hold¬ 
ing the indictment bad. applies with equal cogency to die in¬ 
stant ease wit ere the government failed to offer any evidence 
that the money alleged in the indictment to have been stolen 
was money issued by lawful-authority. The court say-, among 
oilier tiimv.'. “that m Hishn/Zs A/•//* ('run. J'rnr. (2 kM.) vol. M. 
'"e. 704. the author says: 'Simply to state the '•object of the 
larceny a- so many 0 Tars, or so many dollars in money, with¬ 
out further particularization, is. by ali deemed ill. in Mcrwin 
v. l‘< <>/)!<', 2b Mich. 21 ;S. 12 Am. Rep. 314. t z j f• court held bad 
i’ot uncertainly a charge of larceny of ‘one hundred and 
:hirty-five dollars of t!u* property, goods, and chattels of 
(’.' * ■’ * An indictment for the lavcmiv of sloO was 

held insituici'Mit in ttarlon v. .S/e/c. 211 Ark. ( "T” 

The court in the Robison cast'. x»/>ra, a iso said: 

On b< half of the state it is urge! that tin* objections 
to the -econd count are purely technical a?ni t’nerefore 
-hotild lie ignored. What is meant by "icri.nicar’? 
i‘>of»s it mean timt which i- useless, form rath r than 
substance, or does it mean exactitude in matter- which 
of necessity must be exact? Often, reasonable rules 
are attacked as technical when their purpose is merely 
to require accuracy. The term is much abused, and 
frequently is made to carry a somewhat sinister mean¬ 
ing as though that which is technical in the law is 
something inboo. to lie interdicted in the administra¬ 
tion of justice. In truth, the very guarantees of our 
liberties lie in the exactness of the law. technicalities: 
among which is the guaranty that one may not be put 
on trial for his life or liberty save upon indictment of 
a grand jury definitely charging him with a specific 
offense. * * * The charge of technicality >■ oms to 

be a convenient cloak to which resort is not infrequently 
made in attempted justification for getting tilings 
wrong. * * * 


“in the instant ease*." the court continues, "the charge 
is for the larceny of ‘dollars.’ Was it coin or paper 
currency? And what kind of dollars? Mexican? 
Canadian? or of the I’nited States of America? Does 
the presumption exist that the latter was meant? 
Charges of crime cannot be predicated upon presump¬ 
tion: they must be based upon accurate and definite 
allegation.” 

lit criminal cases it is proper to decide the case on its real 
as well as its technical merits. IS. v. Klialaclc. 5 Wheaton. 
144. 150. 


In State v. l J lu!li/jx (27 Wash. 304). .s u/tra. the Code of 
Washington State provides that in an indictment or informa¬ 
tion for larceny or embezzlement of money, bank notes, cer¬ 
tificates of stock, or valuable securities, or for conspiracy to 
cheat or defraud a person of any such property, it is sufficient 
to allege the same to be money, bank notes, certificates of 
stock, or valuable securities, without specifying the coin, num¬ 
ber. denomination, or kind thereof. 


The court says, on page 307: 

Hut it seems that "money.” as used in the statute, i- 
lawful money or legal tender, either metal or currency, 
of the I’nited States. It will be observed that the sec¬ 
tion of the Code quoted distinguishes money from bank 
notes, certificates of stock, or valuable securities * * *. 
Hut it will be observed that the charge in the informa¬ 
tion is stealing lawful money of the United States. It 
seems that, if a description is specified and thus made 
material in the information, it must be proven * * *. 

It is. however, urged by counsel for the State that it 
appears from the evidence that at least lawful money 
of the United States above tlie value of $1.30 was in 
the package taken from the prosecuting witness. But. 
as suggested before, we have not found sufficient evi¬ 
dence to sustain this contention * * *. 

In Lewis v. State. 2$ Tex. App. 140. indictment alleged 
$5,500 in money, being current money of the I’nited States, 
of the value of $5,500. In reversing, the court held that the 
State had to prove misapplication of legal metallic coins or 
currency of the I’nited States. 
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The court said: 

We think the legal signification of money was a part 
of the law of the ease*, and that the court was hound to 
explain that meaning to the jury correctly. As we have 
•oen. this was not done. The jury should have been in¬ 
structed that to warrant a conviction of the defendant 
titat they must believe from the evidence that the prop¬ 
erty in question was legal tender metallic coins, or legal 
tender currency of the United States. 

In Perry v. Slate. 42 Tex. Cr. 540. indictment charged the 
stealing of $20. same being lawful money of the United States, 
of tin* value of $2!). The proof showed 4 five-dollar bills either 
silver certificates or bank notes. 7 one-dollar bills—silver cer¬ 
tificates and one 2-dolJar bill, a silver certificate. 

The court said: 

!t has been held in a number of decisions that the 
allegation “lawful money of tile U. S." means coin or 
treasury notes made legal tender by tin* Act oi Congress. 
We are not advised of any case holding that under our 
statute with reference to the theft of money (that) na¬ 
tional bank bills or silver certificates are regarded as 
money * * * In our opinion, there was a variance 

between the allegations in the information and the proof 
offered. 


Variance between allegation in indictment and proof as to possession of 

“money" 

Tito indictment improperly charges that the money, to wit 
$0,021. was in possession of Thomas E. Elgin (30 C. J. 7<s4). 
The evidence of the Government disclosed that lie was one of 
four employees, each of whom was at a “cage" or separate com¬ 
partment. a money drawer being at each “cage" (R. (it). 07). 
Elgin testified that ‘‘the money in the drawers of the other em¬ 
ployees was not in ruy custody. I could not go to the drawer of 
another employee and handle money therein" (IE (37). 

Tito possession of the property should have been alleged 
either in the Washington Mechanics Savings Bank (White v. 
(’. S.. 00 App. D. C. 102. So F. (2d) 20S). or in Lloyd W. Davis, 
who was the manager, assistant cashier, note toller, and officer 
in charge (30 C. J. 834). 
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In White v. V. N.. 00 App. I). (\ 102. So F. (20) 208. supra . 
defendant was convicted of robbery for violation of an act of 
Congress approved May IS. 1084 (12 U. S. C. A. sec. 5SSa, 
et seq.) which defined the crime set out in the indictment: 

Sec. 2 (a). Whoever, by force and violence, or In¬ 
putting in fear, feloniously takes, or feloniously at¬ 
tempts to take, from the person or presence of another 
any property or money or any other thing of value 
belonging to. or in the care, custody, control, manage¬ 
ment. or possession of. any bank shall be fined not 
more than $5,000 or imprisoned not more than twenty 
years, or both. 

The testimony disclosed that one Frank M. La Porte was em¬ 
ployed by the Riggs National Bank as a messenger and assist¬ 
ant in charge of the mail room of the bank: that his regular 
run would take him to the Post Office to cash money orders 
and then he would go to the Union Station and collect deposits 
from several offices there: that La Porte carried a leather bag 
for that purpose: that on December 17. 1934. LaPorte went 
to the Post Office near the Union Station and got a treasury 
check payable to die Riggs National Bank for about $23,000; 
that he cashed foreign money orders for $288: that he then 
went to the letter box and collected about 150 letters to the 
Bank, which he put in the bag which lie was carrying: that 
he then went across to the Union Station and into the B. tfc O. 
Railroad cashier's office and got $800 for the bank, which he 
also put into the bag: that he then went to the Seaboard Air 
Line office and received for the bank a package containing 
checks and currency amounting to about $1,000. which he also 
put into the bag: that when he got to the sidewalk, in front 
of the station, he was confronted by the defendant, who de¬ 
manded of him that he turn over the leather bag to the 
defendant; that LaPorte refused; and after a scuffle the defend¬ 
ant shot him in the right knee; that immediately thereafter 
the defendant grabbed the leather bag and ran to and got into 
a parked automobile and was driven away by an unidentified 
man. 
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This Court says (p. 104): 

It is. of course, plain that the money, while in the care, 
custody, and control of the messenger was. in contem¬ 
plation of law. in the custody, care, and control of the 
bank. 


Assignment of Error V 

The court erred in refusing to permit the jury to view the scene of the 
robbery, to wit, the building in which the branch bank of the Washing¬ 
ton Mechanics Savings Hank was located, and the vicinity thereof 

Two motions were made for a view by the jury (R. 108. 
109). We submit that particularly in view of the testimony 
of Mrs. Sarah E. Randolph (R. 78 88). who testified that she 
was seated in a parked automobile in front of the bank “and 
glanced through the window of the bank towards the bank”; 
that site saw two men with their arms stretched over their 
heads and two men back of them—their backs—going to the 
rear of the bank. « * * And when 1 glanced back to the 
Bank. why. I saw a little man up on the Bank”; “saw that 
through the window"; that he had a large bag the size of a 
pillow case; that she saw two hands coining up over the coun¬ 
ter. and the little man “was running on the counter, was stuff¬ 
ing something into this bag: and the witness identified de¬ 
fendant Rub.-n as “the little man who was putting ihe money 
in the bag” (R. 79). 

We submit that, in fairness, the trial court should have 
granted the request of the defendants, especially of counsel 
for Rubin, to view the premises. 

The view by the jury, if permitted, could have been safe¬ 
guarded by having deputy marshals accompany them to the 
bank building, and it could have been accomplished at the 
adjournment of court. 

We think the defendants were entitled to the view by the 
jury, and the refusal of the court, under the peculiar circum¬ 
stances of this case, we submit, with deference and respect to 
the trial court, constituted an abuse of judicial discretion. 
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Assignment of Error VI 

The court erred in overruling defendants’ motion in arrest 
of judgment. 

The indictment alleges that the four defendants, naming 
them— 

on to wit. the tenth day of June. 1932. and at the Dis¬ 
trict of Columbia aforesaid, by force and violence, and 
against resistance, and by putting in fear, and by sud¬ 
den and stealthy seizure and snatching, feloniously 
did steal, take, and carry away, from and off the 
person, and from the immediate, actual possession of 
one Thomas E. Elgin, then and there being, a certain 
sum of money, to wit. nine thousand and twenty-one 
dollars in money, of the value of nine thousand and 
twenty-one dollars, of the money and property of the 
Washington Mechanics Savings Bank, a body corpo¬ 
rate; against the form of the statute in such case made 
and provided, and against the peace and government 
of the said United States (R. 10-11). 

Defendants’ motion in arrest of judgment (R. 19-21) is 
based upon the following grounds, namely: 

(1) The indictment fails to allege that Thomas E. Elgin 
was officer, agent, attorney, clerk or servant of the Washington 
Mechanics Savings Bank, alleged therein to be the owner of 
the money. 

(2) The indictment fails to allege what connection or re¬ 
lationship. if any. Thomas E. Elgin sustained to the said bank, 
the owner of the money. 

(3) The indictment fails to allege directly that the resist¬ 
ance was by said Thomas E. Elgin. 

(4) The indictment fails to allege directly that the said 
Thomas E. Elgin was put in fear by the defendants, or any of 
them. 

(5) The indictment fails to allege directly that the sudden 
and stealthy seizure and snatching by the defendants, or any 
of them, of the money mentioned therein, were from the said 
Thomas E. Elgin, who it is alleged in the indictment, had 
possession of the money. 

(6) The indictment fails to allege directly that the act of 
force and violence was committed by the defendants, or any 
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of them, upon the said Thomas E. Elgin, who, the indictment 
alleges, was in the possession of the money mentioned in the 
indictment. 

(7) The indictment does not. except by inference, allege that 
Thomas E. Elgin was assaulted, or put in fear, or that violence 
was used upon him. or that by sudden and stealthy snatching 
by defendants, or any of them, the money mentioned in the 
indictment was feloniously stolen from said Thomas E. Elgin, 

(S) The essential elements of robbery are not directly 
alleged in the indictment, and the facts necessary to constitute 
the offense of robbery arc not set forth in the indictment. 

The Statute 

Sec. S10, 1924 D. C. Code (sec. 34, Title 6. 1929 D. C. Code), 
purporting to define the crime of robbery, is as follows: 

Sec. S10. Robbery.—Whoever by force or violence, 
whether against resistance or by sudden or stealthy 
seizure or snatching, or by putting in fear, shall take 
from the person or immediate actual possession of an¬ 
other anything of value, is guilty of robbery, and any 
person convicted thereof shall suffer imprisonment for 
not less than six months nor more than fifteen years. 

The Code of Law for the District of Columbia was en¬ 
acted March 3, 1901. to become effective January 1, 1902 (31 
Stat. L. p. 1189), and was amended by the acts approved 
January 31 and June 30, 1902. 

Prior to the Code, section 1154. Revised Statutes, D. C.. 
provided: 

Every person convicted of burglary, or as being acces¬ 
sory thereto before the fact, or of robbery , or as being 
accessory thereto before the fact, shall be sentenced to 
suffer imprisonment and labor, for the first offense for 
a period not less than three nor more than seven years, 
and for the second offense for a period not less than five 
nor more than fifteen years. 

The provisions of section S10, Code, D. C. 1924 (same as 
section 34, Title 6, Code, D. C. 1929), purporting to define 
statutory robbery, were considered for the first time, it is be¬ 
lieved. when Justice Stafford of the Supreme Court of the 
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District of Columbia, decided a motion to arrest the judgment 
filed in the case of U. S. v. Parker. His opinion is reported in 
35 Washington Law Reporter, page 6, rendered in November 
1906. 

The motion of the defendant was based upon the grounds 
(1) that the indictment failed to charge that the taking of 
the property described therein was felonious, (2) that it failed 
to use the word “felonious,” and (3) that it charged no offense. 

After quoting the section of the Code defining statutory 
robbery, Justice Stafford, in the course of his opinion, says: 

The indictment charges all that is contained in this 
section of the Code, but admittedly that is not enough. 
One might do all that is mentioned in this section of 
the Code without committing any offense. He might do 
it in sport, or he might be taking his own property or 
property which he honestly believed to be his. It is 
evident that the legislature did not undertake to state 
a full definition of the crime to which it referred, but 
to enlarge somewhat the definition of robbery at com¬ 
mon law in respect to the manner of the taking. The 
legislature said nothing in regard to the oumership of 
the property taken, nor the intent with which it was 
taken. The indictment recognizes the necessity of 
noticing both these elements and charges that the prop¬ 
erty taken was the property of the possessor and that 
it was taken from her with intent to steal the same. 
Defendant’s counsel insists that this is not enough, but 
that it was necessary to charge that the taking was 
felonious—that the crime of robbery at common law 
could not be sufficiently charged without the use of the 
word felonious, and that under the Code an indictment 
must be good when judged by the common law rule, 
except so far as the section in question may have 
enlarged the definition of robbery in respect to the 
manner of taking. It seems to the court that the true 
test is whether the indictment contains all the elements 
of the crime which the legislature penalized by this 
section of the Code, and not whether the crime is 
charged in the very words which would have been used 
at common law. * * * This indictment charges, 
and the jury has found, that the defendant, by force 
and violence, and by sudden seizing and snatching, took 
from the person of Mrs. Parkinson, her pocketbook and 


49 


money with intent to steal the same. Could he have 
done this without doing it feloniously? If not, the use 
of the word felonious would have added nothing to the 
charge or the finding. * * * [Italics supplied.] 

Neither in the case of Turner v. U. S., 57 App. D. C. 39, 16 
F. (2d) 533 (1926), nor in Tomlinson v. U. S., 68 App. D. C., 
106, 93 F. (2d) 652 (1937), in each of which judgment of con¬ 
viction of robbery under sec. 34, Title 6, 1929 D. C. Code (sec. 
810,1924 D. C. Code) was affirmed, was the question presented 
to this court as to whether or not said section defined robbery. 

We submit that Justice Stafford, in his opinion in the case 
of U. S. v. Parker, supra, was correct in holding that “One 
might do all that is mentioned in this section of the code with¬ 
out committing any offense.” We do not, however, agree that 
an indictment might be drawn under said section by adding 
language thereto in order to charge the crime of robbery. 

Statutes creating crimes are to be strictly construed in favor 
of the accused; they may not be held to extend to cases not 
covered by the words used. U. S. v. Resnick, 299 U. S. 209; 
U. S. v. Wiltberger, 5 Wheat. 76, 95; Fasvlo v. U. S., 272 U. S. 
620, 628. Republica v. Weidel, 2 Dali. 88. 

Robbery and theft are kindred crimes; violence or threat of 
violence to obtain property being the principal difference. 
Bryant v. State (Tex. Ct. App.), 56 S. W. (2d) 1037. 

As Justice Stafford points out, in his analysis of sec. 810, 
1924 D. C. Code (sec. 34, Title 6, 1929 D. C. Code), in the 
Parker case, supra, the said section says nothing about the 
ownership of the property taken, nor the intent with which it 
was taken. The section also omits either the word “felonious” 
or any equivalent word, and it uses the word “take” instead 
of the word “steal.” 

Therefore, it seems plain that an indictment under this 
section must, of necessity, overlap the statute in order to 
charge the crime of robbery. Is this permissible? Or should 
not the statute be strictly construed in favor of the accused? 
If there is a lapse in the statute, then by the enactment of it, 
the common law crime of robbery is in force in this District 
(See sec. 1154, R. S. D. C., supra), for the commission of 
which the penalty is entirely different. 
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Another question is presented, namely, what has become 
of the Act of March 3, 1893, entitled “An act to punish lar¬ 
ceny from the person in the District of Columbia,” which pro¬ 
vides “that whoever in the District of Columbia commits lar¬ 
ceny from the person of another shall be deemed guilty of a 
felony and shall on conviction thereof be punished by impris¬ 
onment not more than six years, or by a fine not exceeding 
S1.000, or by both such fine and imprisonment” (22 Stat. 530). 
See Williams v. U. S., 3 App. D. C. 335 (1894). There is no 
repeal of this act. 

The charge in an indictment must be made directly and not 
inferentially. or by way of recital. Pettibone v. U. S., 148 
U. S. 197. 202. We submit that the grounds in our motion to 
arrest the judgment, above set forth, are well founded. We 
emphasize the fact that the indictment in this case omits to 
allege directly that either force and violence, or resistance, or 
by putting in fear, or by sudden seizure and snatching, were 
committed upon Thomas E. Elgin. A reading of the language 
used in the indictment indicates that a direct statement of 
that fact is omitted. 

We contend that the indictment, in effect, charges no greater 
crime than grand larceny, and that it is insufficient to support 
a conviction of robbery. 

Therefore, as sec. 810, 1924 D. C. Code (sec. 34, Title 6, 
1929 D. C. Code), did not effectually change or replace the 
common law crime of robbery in this District, the defendants 
have been wrongfully convicted of the crime of robbery under 
said section. 

It seems to us that, in view of the foregoing, the judgment 
and sentence against each of the appellants should be reversed. 

Levi H. David, 

Bond Budding, 

Robert I. Miller, 

503 D Street, NW., 

Richard L. Tedrow, 

Columbian Budding, 

Washington, D. C., 
Attorneys for Appellants. 
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Barney Neufield, James Foley, Joseph Flynn, and Samuel 
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v. 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


statement of the case 

The appellants were convicted November 15, 1939, under 
an indictment charging that they robbed one Thomas E. Elgin 
of $9,021.00 in money belonging to the Washington Mechanics 
Savings Bank, a body corporate, on June 10, 1932. Follow¬ 
ing the verdict of the jury, motions were filed on behalf of 
each of the appellants for a new trial and in arrest of judg¬ 
ment, which motions were denied. This appeal was taken 
from the judgment of the court, imposed December 15, 1939, 
that the appellants be imprisoned in the penitentiary for from 
3 to 15 years. 
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Facts 

The following facts were shown by the evidence adduced 
at the trial: 

On June 10,1932, the Washington Mechanics Savings Bank, 
a body corporate, operated a branch bank at 3608 Georgia 
Avenue, N. W., Washington, D. C. (R. 45). At about 11:00 
A. M. on that date five men entered the branch bank—here¬ 
inafter called the bank (R. 68, 71, 86, 87). One of them, the 
defendant Barney Neufield, stood in the doorway, apparently 
as a lookout (R. 67, 68, 69, 70), while James Foley (R. 60) 
and Joseph Flynn (R. 46) drew guns and commanded the 
bank employees to hold up their hands. There were no cus¬ 
tomers in the bank at the time. Two of the robbers leaped 
over the front counter and herded the employees into a rear 
room where the employees were required to lie face-down¬ 
ward on the floor (R. 46, 60). The robbers took from the 
cash drawers slightly more than 89.000.00 (R. 46, 58), the 
defendant, Rubin, holding open a white cloth bag which looked 
like a pillow case, while some of the others loaded the money 
into the bag (R. 79). The robbery required only a few minutes. 
The robbers left the bank at a fast walk in single file, the de¬ 
fendant, Neufield, bringing up the rear (R. 43, 70, 79). They 
got in an automobile, which was standing at the curb on 
Otis Place just around the corner from the bank, and drove 
away (R. 39, 68, 71). 

As the robbers hurried from the bank one of them, iden¬ 
tified as the defendant, Flynn, bumped into Jacob Gritz of 
807 Otis Place NW., who was walking to the bank from his 
place of business located at the corner of Otis Place and Geor¬ 
gia Avenue NW., which was three doors south of the bank 
(R. 38, 39). Flynn swore at Gritz. Gritz, after seeing the 
men enter the car (R. 39), continued on to the bank. When 
he entered he could see no one, but, walking into the next 
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room, he found all the bank employees stretched out on their 
faces. He helped them up (R. 44). 

Thomas E. Elgin, from whose person or immediate actual 
possession it was alleged in the indictment the money was 
taken, was a paying and receiving teller in the bank at the 
time of the robbery (R. 45, 49). He testified that $3,034.23 
of the total amount of the robbery was taken from his cash 
drawer (R. 52, 53). The remainder was taken from the cash 
drawers of the other tellers. At different times in his testi¬ 
mony he described the property taken from his drawer as 
“money,” “cash,” and “dollars.” It was the custom at the bank 
for the assistant cashier, Lloyd Davis, who was the officer in 
charge of the branch, to open the vault in the morning. Mr. 
Elgin had the combination to the vault and could open it, but 
it was not part of his duties to do so (R. 50). Each teller, as he 
arrived in the morning, would go to the vault and take from it 
his cash box and place the money it contained in a drawer 
under the counter (R. 49, 50, 51,58, 65, 66). The money in the 
drawer of each teller could be handled only by him. Elgin 
locked his drawer when he went to lunch. Each teller had 
separate compartments in the vault, which were kept locked, 
and the money each teller handled was returned at night by 
the teller to his separate vault compartment (R. 56, 57). The 
money in each cage was in the possession of the teller of each 
cage. Each teller was responsible for his own money, and 
Mr. Davis, the assistant cashier and officer in charge of the 
bank, could adjust the money according to the needs of the 
tellers. All the money in the bank, including that in Mr. 
Elgin’s drawer, belonged to the Washington Mechanics Sav¬ 
ings Bank (R. 58). 

Each of the employees entered the bank as he arrived in 
the morning, each having a key to the door (R. 50). 

When the bank opened for business on June 10, 1932, Mr. 
Elgin had $3,583.27 in his drawer. From the time the bank 
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opened on that date until the robbery he received in deposits 
about $10,000.00 (R. 52, 53). Mr. Elgin paid out about 
$4,000.00 on checks between the opening of business and the 
time of the robbery (R. 52). The amount taken by the rob¬ 
bers was ascertained by balancing the cash remaining against 
the accounts. The deficit in Elgin’s drawer of $3,034.23 did 
not include any checks but was in “cash” as distinguished from 
checks (R. 53). 

Mr. Elgin identified Flynn as the robber who had leaped 
over the counter directly in front of him and pointed a gun at 
him (R. 46, 55). Flynn was also identified by Mr. Gritz 
(R. 39). Another bank employee, Richard S. Sanderson, who 
was a bookkeeper and auxiliary teller, identified Foley as the 
man who pointed a gun at him (R. 63, 64). Mr. Elgin also 
testified that Foley “resembled in size and features” a man 
whom he saw in the lobby of the bank about 2:50 P. M. the 
day before the robbery. He testified that this man went to 
the counter and started to write on a piece of paper, looked 
around, and then went out of the bank without transacting 
any business (R. 47, 48). Neufield was identified by Wallace 
F. Randolph and his wife, Mrs. Sarah E. Randolph. Both 
testified that they drove to the bank on June 10, 1932, arriving 
while the robbery was in progress, and saw Neufield standing at 
the door and also saw him leave the bank with the other rob¬ 
bers (R. 67, 68, 69, 79). Rubin was identified by Mrs. Ran¬ 
dolph (R. 79). In company with the police, Mr. Gritz and 
Mr. Elgin saw Flynn twice between the time of the robbery 
and the time of the trial (R. 42, 47, 88, 89); Mr. Sanderson 
saw Foley twice during that time (R. 61, 89); Mr. and Mrs. 
Wallace saw Neufield once and Mrs. Randolph saw Rubin 
twice (R. 80, 89, 90). 

The only evidence offered on behalf of the defendants was 
the testimony of Denny Hughes and a deposition of John W. 
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Wise, a police officer. Mr. Hughes, a member of the local Bar, 
said that he went to the bank in company with a client, Ray 
Moore, who had been arrested as a suspect, and, together with 
Moore and another man, was placed in a “line-up” there for 
identification. He testified that all the witnesses identified him 
as one of the bank robbers and that, thereupon, the police 
laughed and freed his client. The deposition of Officer Wise 
was to the effect that all he could remember was that he took 
Ray Moore to the bank. The officer said he was “pretty sure” 
that Ray Moore was not identified as one of the bank robbers. 
He said he did not remember whether or not Mr. Hughes was 
there at the time. 

In rebuttal the Government called Mr. Elgin, Mr. Sander¬ 
son, Mr. Davis, Mrs. Maude Clark, and Mr. Lee J. Lann, all 
employees of the bank at the time of the robbery, and Mr. Ran¬ 
dolph and Mrs. Randolph, all of whom testified that they 
never identified Mr. Hughes as one of the men who robbed 
the bank (R. 109, 110, 111, 112,114, 115). Mr. Sanderson, on 
direct examination, had testified that there were six employees 
in the bank at the time of the robbery, namely, himself, Mr. 
Davis, Mr. Elgin, Mrs. Clark, Mr. Lann, and a Mr. Fingerhut, 
who was dead at the time of the trial. 

The record shows that Foley was arraigned June 19, 1939, 
and that Neufield, Flynn, and Rubin were arraigned September 
21, 1939 (R. 11, 12). The case was called for trial November 
15, 1939, and requests for a continuance were made by Mr. 
Abraham Solomon of the New York Bar, attorney for Neufield, 
Mr. Levi H. David, attorney for Flynn, and Mr. Robert I. 
Miller, attorney for Rubin (R. 31, 32, 33, 34, 35). 

Mr. Solomon stated to the court that Neufield had been 
in Sing Sing prison from the time the indictment was filed 
until September 1939 and had been unable to locate his 
witnesses, but that counsel was sure that, if given more time, 
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he would be able to locate the witnesses. He said that a tele¬ 
gram was sent to his office November 6th by the Assistant 
United States Attorney prosecuting the case, informing him 
that the case was assigned for trial November loth, which 
notice was given pursuant to an arrangement he had made 
with the District Attorney’s Office for ten days’ notice prior 
to trial, but that he was out of the city when the telegram 
arrived and did not actually see the telegram until November 
8, 1939 (R. 31, 32). 

Mr. David told the court that he had not entered his ap¬ 
pearance for the defendant, Flynn, because he had not yet 
been employed. He said Flynn sent for him on November 8th 
and engaged him for the limited purpose of obtaining a reduc¬ 
tion in bail (R. 32). Mr. David spoke to the prosecutor con¬ 
cerning the case November 8th and again November 9th, and 
also spoke to the court concerning the case (R. 32, 33). There 
was no representation made to the court that Mr. David did 
not know on November 8th or 9th that the case was set for 
trial November loth, and counsel will not deny that he had 
such knowledge. 

About a month before the trial Mr. Solomon called at the 
office of the prosecutor concerning the case, and Mr. John P. 
Mullen, a member of the District of Columbia Bar, called 
on the prosecutor at about the same time and stated he repre¬ 
sented Flynn (R. 35). 

The court informed Mr. David that the trial would begin 
without delay. Whereupon, the following occurred: 

The Court. You had ample time to investigate the 
case; and if he has not obtained counsel of his own 
selection, it is his own fault. 

Mr. David. Well, all we can do is to note an excep¬ 
tion on the record. 

The Court. I understand. 
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Mr. David. You might have to take some depositions 
in this case, if we cannot get the witnesses. 

The Court. Very well; we shall proceed until the 
time comes. Are you representing him? 

Mr. David. No. sir; he has not employed me. 

The Court. But are you representing him? 

Mr. David. No, sir. 

The Court. Well, the Court appoints you to repre¬ 
sent him. 

Mr. David. I take an exception; and I want to say 
that I have not had an opportunity to prepare, in this, 
to represent him. 

The Court. Well, you have been talking to him for 
several weeks. 

Mr. David. Well, I was sent for on the 8th of No¬ 
vember. 

The Court. You were in my office three weeks ago. 

Mr. David. Well, I was sent for on the 8th of No¬ 
vember. 

The Court. Very well. 

Mr. Solomon also took an exception to the court’s ruling 
(R. 34), but Mr. Miller expressly took no exception (R. 36). 

A few minutes before the trial began Mr. Solomon told the 
court that he had been advised that six or seven years prior 
to that time a man by the name of Waldron had pleaded guilty 
to robbing the bank in question. The prosecutor informed 
the court that Waldron was in Alcatraz Penitentiary in Cali¬ 
fornia and that Mr. Solomon’s client, Neufield, knew in 1934 
that Waldron had pleaded guilty in the case, since the prosecu¬ 
tor was in possession of a letter from Neufield, written in 1934 
stating that fact. Mr. Solomon asked the court to have Wal¬ 
dron brought from Alcatraz to the District of Columbia for 
the trial, but the court refused on the ground that the appli¬ 
cation was not made seasonably (R. 36, 37). 
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At the close of the defendants’ case a request was made to 
have the jury view the scene of the robbery. The court de¬ 
nied the request (R. 108). Three photographs depicting the 

physical condition of the bank as it was on June 10,1932, both 
from the inside and the outside, already were in evidence (R. 
45) and already had been referred to by the various witnesses 
in the course of their testimony. 

STATUTES 

Section 810, Code of Law for the District of Columbia 
(1901); Section 34, Title 6, Code of Law for the District of 
Columbia (1929): 

Robbery. —Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another, any¬ 
thing of value, is guilty of robbery, and any person 
convicted thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 

Section 916, Code of Law for the District of Columbia 
(1901); Section 362, Title 6, Code of Law for the District of 
Columbia (1929): 

Description of money. —In every indictment, ex¬ 
cept for forgery, in which it is necessary to make an 
averment as to any money or bank bill or notes, United 
States Treasury notes, postal and fractional currency, 
or other bills, bonds, or notes, issued by lawful author¬ 
ity and intended to pass and circulate as money, it shall 
be sufficient to describe such money, bills, notes, cur¬ 
rency, or bonds simply as money, without specifying 
any particular coin, note, bill, or bond; and such allega¬ 
tion shall be sustained by proof that the accused has 
stolen or embezzled any amount of coin, or any such 
note, bill, currency, or bond, although the particular 
amount or species of such' coin, note, bill, currency, or 
bond be not proved. 
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Act of February 26,1919, c. 48,40 Stat. 1181, 28 U. S. C. 391: 

* * * On the hearing of any appeal, certiorari, 

writ of error, or motion for a new trial, in any case, 
civil or criminal, the court shall give judgment after 
an examination of the entire record before the court, 
without regard to technical errors, defects, or exceptions 
which do not affect the substantial rights of the parties. 

Revised Statutes, Section 1025, 18 U. S. C. 556: 

Same; defects of form. No indictment found and 
presented by a grand jury in any district or other court 
of the United States shall be deemed insufficient, nor 
shall the trial, judgment, or other proceeding thereon be 
affected by reason of any defect or imperfection in mat¬ 
ter of form only, which shall not tend to the prejudice 
of the defendant. 

SUMMARY OF ARGUMENT 

A request for a continuance is addressed to the discretion 
of the trial court, and the record shows that there was no 
abuse of discretion inasmuch as the defendants had ample 
time to prepare for trial and obtain the presence of desired 
witnesses and were represented by competent counsel. Also 
there was nothing to indicate that counsel could have done 
more had they been given additional time. 

Issuance of compulsory process for Spencer Waldron would 
have been a futile act, since it was apparent that the trial 
would have been finished before he could have been brought 
from California to the District of Columbia. 

The allegation in the indictment that the property taken 
was money was sufficiently supported by proof of "money, 1 ” 
"cash,” and "dollars,” the presumption being that "money,” 
"cash,” and "dollars,” used in a bank in the Capital of the 
United States, means lawful money of the United States, and 
it not being necessary that the proof in this regard be more 
specific than the allegation. 

There was no variance between the allegation in the indict¬ 
ment and the proof as to possession of money, since Elgin, in 
whom possession was laid in the indictment, had the right 
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to hold the money against all but his employer and hence 
had sufficient control and management of the money to make 
out the crime. 

The request by counsel for the defendants to have the jury 
view the scene of the robbery was addressed to the discretion 
of the court, and there was no abuse of such discretion, inas¬ 
much as the jury had before it photographs adequately pic¬ 
turing the scene. 

The motion in arrest of judgment properly was denied since 
(1) the law does not require that an indictment set out the 
relation between the person from whom property is taken 
in a robbery and the owner, the presumption being that his 
possession was lawful; (2) the allegation in the indictment 
sufficiently informs the defendants that the "putting in fear” 
and the "force ana violence” and "stealthy seizure and snatch¬ 
ing” were against Thomas E. Elgin, in whom possession of 
the money was laid; and (3) the indictment was correctly 
drawn under Section 810 of the Code of Law for the District 
of Columbia, since it is permissible to expand the allegations 
in an indictment beyond the terms of a statute where the 
statute merely prescribes the punishment for, enlarges, or 
modifies, a common-law crime. 

ARGUMENT 

I 

There was no error prejudicial to Neufield or Flynn in the 
denial of their requests for a continuance. (Answering 
appellants’ points one and two) 

That a request for a continuance is addressed to the discre¬ 
tion of the trial court and that a denial of such request is not 
reviewable by an appellate court in the absence of an abuse 
of discretion is a proposition too often asserted by controlling 
authorities to require the support of argument. 

Avery v. Alabama, — U. S. —, — S. Ct. —, 84 L. Ed. 
297, 299; 

Tomlinson v. United States, 93 F. (2d) 252, 68 App. 
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D. C. 106. cer. den. 303 U. S. 646, 58 S. Ct. 645, 82 
L. Ed. 1102; 

Baker v. United States, 21 F. (2d) 903 (C. C. A. 4); 

Crono v. United States, 59 F. (2d) 339 (C. C. A. 9); 

Moens v. United States, 67 F. (2d) 317, 50 App. D. Ck 
15. 

A consideration of all the circumstances before the trial 
court in this case will clearly show there was no abuse of dis¬ 
cretion in compelling the appellants Neufield and Flynn to go 
to trial on the date which had been set. The indictment was 
returned some seven years before the trial date. From the 
time the indictment was filed until September 1939, Neufield 
and Flynn had been incarcerated in a New York penitentiary 
where they were serving sentences imposed in another bank 
robbery case. They were brought to Washington in Septem¬ 
ber 1939 and arraigned on the 21st day of that month. 
Although it does not appear in the record that Flynn was told 
at that time to obtain counsel to represent him at his trial, 
this court is justified in assuming such to be the case, since the 
universal practice in the court below is so to instruct defend¬ 
ants on arraignment, which practice this court may judicially 
notice. 

The record does show that Neufield was represented on 
arraignment by Abraham Solomon, Esq., a member of the 
New York Bar. The record also shows, by statement of Gov¬ 
ernment counsel in open court, that Mr. Solomon talked with 
the prosecutor concerning the case a month before the trial 
(R. 35) and that he requested ten days’ notice of trial, which 
was given to him (R. 31). The record similarly shows that 
John P. Mullen, Esq., told the prosecutor at least a month 
before the trial that he represented Flynn (R. 35). It is true 
that Mr. Mullen never entered his appearance, but this fact 
has little weight, since the rule requiring the entering of ap- 
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pearances by attorneys is observed mainly in the breach in the 
court below. It is also a matter of record that Levi David, 
Esq., counsel for Flynn, talked with the prosecutor concerning 
the case on November 8th and 9th (R. 32. 35). He will not 
deny that he knew at that time that the trial was set for 
November loth. Taking counsel’s statement, that he was 
employed only for the purpose of obtaining reduction of bail, 
at its face value, he still must have informed his client of the 
date of the trial. It is significant concerning the question of 
whether Flynn was represented by counsel that the court 
stated that Mr. David had talked with the court about the 
case three weeks before the trial (R. 38). In the light of these 
facts the appointment by the court of Mr. David shortly be¬ 
fore the beginning of the trial to represent Flynn must be 
viewed differently than it would without this background. 

Counsel for both Neufield and Flynn said they wanted a con¬ 
tinuance in order to secure the attendance of witnesses, but at 
no time was the court informed as to the identity of the wit¬ 
nesses who could be obtained—with the exception of Wal¬ 
dron—or what their testimony w r ould be, or even that their 
testimony would be material. 

The reason for the rule that a refusal of a continuance will 
not ordinarily be reviewed by an appellate court is that the 
trial judge, of necessity, is in the best position to determine the 
merits of the request. It must have appeared to the court be¬ 
low that Flynn had had ample opportunity to obtain counsel; 
that he had availed himself of the opportunity, and that Mr. 
David had sufficiently discussed the case with his client to be 
qualified to represent his interests in a capable fashion. A 
perusal of the record will show unmistakably that the judg¬ 
ment of the trial court in this regard was correct, since most 
of the burden of conducting the trial was borne by Mr. David, 
whose efforts on behalf of his client were both capable and in¬ 
dicative of preparation and thorough understanding of the 
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case. In addition, he had the assistance during the trial of 
other counsel, two of whom, Mr. Solomon and Richard L. 
Tedrow, Esq., counsel for Foley, had represented their respec¬ 
tive clients for a long period prior to trial. 

It is argued on behalf of Flynn that he was denied his consti¬ 
tutional right to the assistance of counsel. The above-recited 
circumstances refute this contention, and, as was said in Avery 
v. Alabama, supra — 

Since the Constitution nowhere specifies any period 
which must intervene between the required appoint¬ 
ment of counsel and trial, the fact, standing alone, that 
a continuance has been denied, does not constitute a 
denial of the constitutional right to assistance of counsel. 
In the course of trial, after due appointment of compe¬ 
tent counsel, many procedural questions necessarily 
arise which must be decided by the trial judge in the 
light of facts then presented and conditions then exist¬ 
ing. Disposition of a request for continuance is of this 
nature and is made in the discretion of the trial judge, 
the exercise of which will ordinarily not be reviewed. 

The importance of the fact that counsel for Flynn was asso¬ 
ciated with counsel for the other appellants during the trial 
and had the benefit of their preparatory work and assistance 
gains emphasis from the case of Tomlinson v. United States, 
supra, where it was held there was no abuse of discretion in 
denying a request for a continuance under similar circum¬ 
stances. 

The lack of merit in the request of Neufield for a continu¬ 
ance is even more apparent than in Flynn’s case, since Neu¬ 
field long had been represented by competent counsel and 
had received as much notice as he requested concerning the 
date of trial. In addition, Neufield had been at liberty under 
bail and therefore was able personally to find needed witnesses. 

All of the appellants, after their conviction, filed motions 
for a new trial, which were denied. Attention of the court 
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is called to the lack in these motions of any allegation which 
would indicate that the defense of the appellants could have 
been presented more adequately had the continuance been 
granted. This precise consideration is relied upon by the 
Supreme Court in Avery v. Alabama, supra, as a ground for 
its approval of the trial court’s refusal to grant a continuance. 
The Court said: 

That the examination and preparation of the case, in 
the time permitted by the trial judge, had not been ade¬ 
quate for counsel to exhaust its every angle is eliminated 
by the absence of any indication in the motion and 
hearing for new trial that they could have done more 
had additional time been granted. 

In the Avery case the petitioner was convicted of murder, 
the crime occurring in 1932. He was located and arrested in 
Pittsburgh, Pennsylvania, shortly before March 21, 1938. On 
that date, a Monday, he was arraigned in the Bibb County 
circuit court, and two practicing attorneys of the local bar were 
appointed to defend him- Pleas of not guilty and not guilty 
by reason of insanity were entered, and the presiding judge 
set his trial for Wednesday, March 23rd. The case was not 
reached until Thursday, the 24th, at which time Avery’s at¬ 
torneys filed a motion for continuance and supported their 
motion with affidavits stating that they had not had oppor¬ 
tunity since their appointment to investigate and prepare 
Avery’s defense, each stating under oath that he had been en¬ 
gaged in court throughout each intervening day. The motion 
for continuance was overruled and the jury returned a verdict 
of guilty with the death penalty. The Court’s remarks con¬ 
cerning efforts of counsel on behalf of Avery might well apply 
to the efforts of counsel for Flynn in the case at bar. The 
Court said: 


Under the particular circumstances appearing in this 
record, we do not think petitioner has been denied the 
benefit of assistance of counsel guaranteed to him by 
the Fourteenth Amendment. His appointed counsel, 
as the Supreme Court of Alabama recognized, have 
performed their “full duty intelligently and well.” Not 
only did they present petitioner’s defense in the trial 
court, but in conjunction with counsel later employed, 
they carried an appeal to the State Supreme Court, and 
then brought the matter here for our review. Their ap¬ 
pointment and the representation rendered under it 
were not mere formalities, but petitioner’s counsel 
have—as was their solemn duty—contested every step 
of the way leading to final disposition of the case. Peti¬ 
tioner has thus been afforded the assistance of zealous 
and earnest counsel * * *. 

Johnson v. Zerbst, 304 U. S. 458, 58 S. Ct. 1019, 82 L. Ed. 
1461 upon which appellants rely, was entirely different from 
the instant case. In that case the defendants were indicted 
January 21, 1935. On January 23, 1935, they were taken to 
court and there first given notice of the indictment. They 
were immediately arraigned, tried, convicted, and sentenced, 
and two days later were transported to the federal peniten¬ 
tiary at Atlanta. Upon arraignment both pleaded not guilty 
and said that they had no lawyer and—in response to an in¬ 
quiry of the court—stated that they were ready for trial. The 
Supreme Court held that the defendants did not thereby waive 
their right to the assistance of counsel. 

The other case upon which appellants rely, Thomas v. Dis¬ 
trict of Columbia, 90 F. 2d 424, 67 App. D. C. 179, is not in 
point, since the remark of this court quoted in appellants’ 
brief was made in reference to the action of the police court 
judge who refused to hear counsel who represented the 
defendants. 

234307—10 3 
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II 

The court properly refused to bring Waldron from Alcatraz 
to the District of Columbia. (Answering appellants’ point 
three) 

The record shows that at least one of the appellants—Neu- 
field—knew in 1934 that Spencer Waldron had pleaded guilty 
to participating in the robbery with which these appellants 
were charged (R. 37). The statement of Neufield’s attorney 
that he was advised “a few minutes ago” that W’aldron had 
pleaded guilty to the bank robbery should be considered in 
the light of Neufield’s knowledge. The refusal of the trial 
court to bring Waldron to the District of Columbia was ex¬ 
pressly predicated upon the circumstance that the request for 
his transfer to the District of Columbia was not made season¬ 
ably. The appellants obviously would have had no difficulty 
in obtaining the attendance of Waldron had they requested it 
in due time. The request, coming as it did a few minutes be¬ 
fore the trial began, had the appearance of an artifice for ob¬ 
taining the continuance which the court had refused. For the 
trial court to have ordered Waldron brought to the District 
of Columbia would have been futile, in view of the imminence 
of the trial, since it would have been physically impossible for 
W'aldron to have reached the court before conclusion of the 
trial. Furthermore, the record fails to show any offer of what 
Waldron would have testified to. There is nothing before this 
court to indicate that his testimony would have been material 
to the issues. 

Ill: 

The allegation that the property taken was “money” was sup¬ 
ported adequately by the proof. (Answering first part of 
appellants’ point four) 

The gravamen of appellants’ argument under this point 
seems to be that, although the allegation as to money is suffi- 



cient under Section 916, Code of Law for the District of Co¬ 
lumbia, the Government’s proof of the nature of the prop¬ 
erty taken in the robbery is deficient in that there was no evi¬ 
dence that the money was composed of coins, notes, bills, 
currency, or bonds issued by lawful authority of the United 
States or of any other nation. In considering this point it 
should be kept in mind that the common-law requirements as 
to allegation and proof of money are no longer in effect in the 
District of Columbia, by virtue of Section 916 of the Code, 
which provides: 

Description of money.— In every indictment, ex¬ 
cept for forgery, in which it is necessary to make an 
averment as to any money or bank bill or notes, United 
States Treasury notes, postal and fractional currency, or 
other bills, bonds, or notes, issued by lawful authority 
and intended to pass and circulate as money, it shall 
be sufficient to describe such money, bills, notes, cur¬ 
rency, or bonds simply as money, without specifying any 
particular coin, note, bill, or bond; and such allegation 
shall be sustained by proof that the accused has stolen 
or embezzled any amount of coin, or any such note, 
bill, currency, or bond, although the particular amount 
or species of such coin, note, bill, currency, or bond be 
not proved. 

The appellants contend that the above-quoted statute re¬ 
moves the necessity of a particularized description in the in¬ 
dictment of the money taken, but that the statute does not 
relieve the Government of the duty of proving the particular 
kind of money unlawfully taken. Such cannot be the purpose 
of the law. Any reasonable man reading the statute must 
inevitably conclude that it was the intention of Congress to 
wipe out the technical requirements of the common law con¬ 
cerning description of money, both in allegation and proof. 
If the statute has reference only to the allegation, then it fails 
in its purpose, since what would it avail to permit a general 
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description in the indictment, and require a particular de¬ 
scription in the proof? Criminals still would go unwhipped 
of justice because their victims were unable to furnish prose¬ 
cuting authorities with an exact description of the money taken 
from them. In the present case it was obviously impossible 
for the bank tellers to have known the exact denominations of 
the money taken, or to have known whether it was composed 
of Treasury notes or bank notes. 

If Section 916 were not sufficient in this connection. Section 
391, Title 2S, U. S. Code, which provides that courts shall give 
judgment without regard to technical errors or defects which 
do not affect the substantial rights of the parties, would govern 
and render appellants’ objection futile. But it is the position 
of the appellee that the proof was technically sufficient under 
Section 916. The witnesses variously described the property 
taken as “money,” “cash,” and “dollars.” The law requires 
only that the description in the proof be as broad as that in 
the indictment, and this description was broader. 

In Davis v. United States, 18 App. D. C. 46S, at pages 4S8 
and 4S9, the court discussed a similar question of the sufficiency 
of the description of money both in allegation and proof. 
There was no question, in that case, of the application of Sec¬ 
tion 916, since that section had not become law. The court 
said: 

The first count, under which the conviction was had, 
charges the theft of “certain securities and obligations 
of the said United States, current as money and being 
in the national currency and money of the said United 
States, of the value in the aggregate of one thousand 
dollars, the respective kinds, descriptions, denomina¬ 
tions, and values whereof the grand jurors aforesaid 
have no means of ascertaining and therefore cannot 
give, of the goods, chattels, and moneys of the Southern 
Express Company,” etc., etc. 

(1) The description is not only broad enough to cover 
what is, technically speaking, the money of the United 
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States, but also their obligations to pay in the shape of 
gold and silver certificates and national bank notes, 
which operate as the circulating medium of exchange 
and perform the ordinary functions of money. As all 
of this paper, issued by or under the guaranty of the 
United States, is everywhere received as the full equiva¬ 
lent of legal-tender money, instances would be rare in 
which the parties holding or transmitting the same, espe¬ 
cially in cases like the present, would be able to describe 
it with greater certainty than was done in the testimony 
of the transmitter in this case. He could not state 
whether the bills delivered to the express company con¬ 
sisted of national bank notes, silver or gold certificates, 
or treasury notes; but “knew it was such currency of 
the United States as the Eufaula Grocery Company took 
in over its counter in the transaction of its ordinary 
business.” The allegation was sufficient to inform the 
accused fully of the character of proof that would be 
offered against him, and it is not possible that he could 
have sustained the slightest injury. To require greater 
particularity of description by the grand jury, in cases 
like this, would ordinarily work a failure of justice for 

which no reasonable excuse can be found. 

* * * * * 

As we have said before, the description of the indict¬ 
ment is as broad as the statute which applies to all kinds 
of government securities and obligations which are paid 
and received as money in the daily transactions of the 
people. These obligations, technically divisible into 
gold and silver certificates and national bank notes, as 
well as the legal-tender treasury notes, constitute what 
is universally known and understood as “the national 
currency and money of the United States.” 

Giving the words of description this popular signifi¬ 
cation, there was no material variance between allega¬ 
tion and proof; and the court was right in overruling 
all the objections founded thereon. See 12 Am. & Eng. 
Encyc. Law, p. 809, and cases cited. 
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In the case of State v. Gabriel, 342 Mo. 519, 416 S. W. (2d) 
75, where the charge was robbery, the evidence showed that 
the complaining witness was assaulted by the defendant and 
forcibly robbed of about S5.00 in money and a pocketbook of 
small, but some, value. The defendant contended that the 
court should have directed a verdict in his favor because the 
information charged that the complaining witness was robbed 
of 85.00 “lawful money of the United States’’ and there was no 
proof that the money taken was lawful money of the United 
States. Concerning this, the court said: 

The term “money” as used in common parlance is 
so generally understood to mean lawful money of the 
United States that we think it might well be assumed 
that such meaning was intended, in the absence, as here, 
of any qualifying circumstances. At least we may safely 
take judicial notice that “money.” as the term is com¬ 
monly—we might say universally—used and understood, 
is something which has some value. In a robbery prose¬ 
cution it is not necessary to prove the exact value of 
the property taken, if it appears that it had some 
value. 

The exact question present in the instant case was discussed 
in Guyon v. State, 89 Texas Criminal Reports 287. 230 S. W. 
408, 410. There the court said: 

It has also been decided in many cases that an allega¬ 
tion that property was “money” will be held to mean 
money of the United States. The evidence in the instant 
case describes the property as 820. 810. and 85 bills, and 
repeatedly refers to the same as “money.” If it is suffi¬ 
cient to describe the property as “money” and if that 
means United States money, and the evidence shows 
the description, and the property is continually referred 
to as “money.” the averments in the indictment are 
sufficiently met by the proof. 

In Johnson v. State, 167 Ala. 82, 52 So. 652. where on a trial 
for the larceny of money the evidence showed the larceny 
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of a S20 gold piece, a $10 gold piece, a $10 bill, four silver 
dollars, and 90c in silver species, but did not show that the 
money was of the United States or any other sovereign, the 
court held that the jury was justified, if not required, to find 
that the money was lawful money of the United States as alleged 
in the indictment, “it not appearing that it was the money of 
any other sovereign or government than that of the United 
States of America, and the proof being abundantly sufficient 
in all other respects to support the conviction.” 

In Colter v. State, 37 Texas Criminal Reports 2S4. 39 S. W. 
57(5. the evidence as to the property taken in a robbery case 
was merely that it was “money in bills,” “86 in money,” and 
the court held that the description was sufficient under the 
allegation of the indictment that the property taken was “$60.50 
in money, which passed currently as money of the United 
States of America, of the value of $(50.50.” 

It is submitted that the foregoing authorities establish the 
sufficiency of the Government’s proof of “money” in the instant 
case. 

IV 

There was no variance between the allegation and the proof 
concerning the possession of the money. (Answering the 
second part of appellants’ point four) 

The appellants contend that, while the indictment alleged 
that the money taken was in the possession of Thomas E. 
Elgin, the proof showed that it was in the possession of either 
the Washington Mechanics Savings Bank or Lloyd \V. Davis, 
the officer in charge of the branch bank. It would seem that 
the reasoning behind appellants’ contention is based upon the 
distinction between custody and possession which is made 
under certain circumstances in larceny cases where there is a 
relation of master and servant. It is true that, as against the 
Washington Mechanics Savings Bank, Mr. Elgin had only 
custody of the money taken, and. had he unlawfully taken the 


money, it would have been larceny rather than embezzlement. 
Such deduction, however, is of no importance here, since Mr. 
Klgin certainly had sufficient special interest in the money to 
defend its possession against the robbers. The evidence clearly 
showed that he was responsible for the money entrusted to his 
care and that he had control and management of it in the 
course of Ids employment. The words “immediate actual 
possession’* in the robbery statute and in the indictment have 
no more specific meaning than this. By using the words “im¬ 
mediate” and "actual.” the Congress sufficiently indicated that 
it re ferret 1 to catty custody, and control, rather than to posses¬ 
sion in the word’s technical meaning in the law of larceny. 
Cases to support this view are abundant, even where the word 
"possession" is not modified. A case on all fours with the 
instant case is Hatfuid v. State. 137 Texas Criminal Reports 
•Job. 12!) S. W. (2d) 310. 123 A. I.. R. 1003. decided April 20. 
1030. In that case robbers entered a building, forced the night 
watchman. Frank .Jewett, to 1 it' on the floor face downward, 
while they went to a locket located in a room about forty feet 
away, broke it open and took therefrom -SI72.00. The de¬ 
fendant contended there was a variance between the proof and 
the allegation in the indictment as to the taking of the prop¬ 
erty from the person and possession of Jewett, arguing that 
Jewett was not the owner nor the party in possession. Con¬ 
cerning this, the court said: 

It was sufficient that the property belonged to the 
person robbed or some third person. As against the 
robber, it would seem that a servant has the same right 
to defend his possession of property left in his care as 
the owner would have. 

It occurs to us that since the robber had the specific 
intent to obtain the property in question by the use of 
violence from the possession of the person robbed, 
whether such person was the owner thereof or not. would 
not change the offense from robbery to theft. A person 
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unlawfully deprived of the property which is in his care 
and under his control is entitled to his possession as 
against the robber. We deem the evidence sufficient 
to sustain the conviction. * * * 

In robbery the property must be taken by force and 
violence, not necessarily from the owner, but from any 
person in possession thereof whose right of possession 
is superior to that of the robber. The very fact that 
the property is taken from a person by the use of fire¬ 
arms. violence, or threatened violence is. within itself, 
.sufficient to show that the person from whom it was 
taken was in possession thereof. * * * 

When the statutes on robbery and theft are analyzed, 
we have been unable to escape the conclusion that the 
term “possession" as used in the definition of robbery 
has a somewhat broader meaning than a- restricted in 
the statute relating to theft. 

To the same effect are the following cast's: 

Briggs v. State . 108 Tex. ('rim. Reps. 544. 2 S. W. (2d) 
338: 

Rasberry v. Staff. 4 Okla. C'rini. Reps. 013. 103 Pac. 
80 ”) ; 

I’coph v. Jin Snag. 0 Cal. App. 732. 03 Pac. 204; 

Reese v. State. 91 Tex. ( rim. Reps. 450. 230 S. W. 
019: 

Clark v. State. 87 Tex. C'rim. Reps. 107. 220 S. W. 
100 : 

People v. Dean. 00 Cal. App. 002. 220 Pac. 043: 
l*(opl< v. Walbri/Jge. 123 Cal. 274. 55 Pac. 902. 


An illuminating case on the question of possession of prop¬ 
erty which is the subject of robbery is Brooks v. The People, 
49 X. 3. 430. There, the question was raised whether it 
was robbery to take property by violence from the presence 
of a little girl, the property belonging to her father, where 
the statute condemned “taking the personal property of an¬ 
other from his person or in his presence.” The court held that 
the words of the statute did not mean that the victim of tin* 
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robbery must be the owner of the property, but that a person 
having the actual possession of property, that is. having charge 
of the pn perry as distinguished from the constructive posses¬ 
sion of the owner, might be regarded and stated in the indict¬ 
ment to be the owner as against all wrongdoers. The court 
continued, saying: 

1 see no objection to holding * * * that the girl 

is the owner as against all tort-feasors: but as between 
her and her father or master, he had the possession 
and title. Clearly, if the legislature intended by this 
Act to say that the person robbed should be the owner 
of the goods taken, then they could have intended no 
more than that he should be the owner as against the 
robber: that he should have the actual custody or charge 
of the property taken: the actual possession as against 
the wrongdoer; but the mere charge a> against the real 
owner in any prosecution by him. 


The proof in the instant case not only sustains the allegation 
that the money was taken from the immediate actual posses¬ 
sion of Klgin. but also that it was taken from his "person.” 
since it has been held that taking property by putting in fear 
the one in charge of it amounts to a ' :kr g .':•••• his pe:\-on, 
even though he be not physically presen.. :.u.» was stand 
in Stnti v. Calhoun, 72 Iowa 432. 34 X. \Y. 19b. where the 
court said: 


The statute defining robbery, which i.- correctly 
quoted in the second instruction given to the jury, con¬ 
templates the taking of property "from the person” of 
another. Counsel interpret this language to mean that 
the property, in order to constitute tin* crime, must be 
upon or in some way attached to the person of the indi¬ 
vidual robbed, or in his immediate presence. The prep¬ 
osition "from” does not convey the idea of contact or pro¬ 
pinquity of the person and property. It does not imply 
that the property is in the presence of the person. The 
thought of the statute, as expressed in the language. 



is that the property must he so in the possession or 
under the control of the individual robbed that violence 
or putting in fear was the means used by the robber 
to take i*. If it be uwav from the owner, vet under 
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his control, in another room of tin' house, as in this 
ease, it is nevertheless in his personal possession: and. 
if he is d* prived thereof, it may well he said it is taken 
from his person. 'Goods are called personal property 
in the law. and presumed to accompany tin' person. If 
taken from the owner, this relation of owner and prop¬ 
erty is surrendered, and the goods are separated from 
the oerson. In the ease before us. defendant, bv vio- 
lence hound the prosecuting witness, and thereby put 
her in fear. By this violence, lie extorted from her 
information of the place where she kept her money and 
watch it! another room of the house. Leaving her 
hound, he went into that room and took the property. 
We are clearly of'the opinion that it was taken from 
her person in the sense of the words as used in the 
statute. 


Appellants rely upon White v. I'uited States, No F. (2d) 
2<>S, fit) App. 1). ('. 1 () 2. where the court said that money in 
the care, custody, and control of a messenger was. in con¬ 
templation of law. m tire eare. custody, and control of the hank 
which owned L. 'This statement, however, was in answer to 
the objection by the defendant that the money alleged to have 
been taken was not the property of the bank and that conse¬ 
quently the offense did not come within the terms of tin 1 
statute under which it was drawn which provided punishment 
for offenses committed against national banks. It is clear in 
the Whitt case that the court considered that tlie bank's agent, 
from whom the money was taken, had actual possession, 
whereas the batik had constructive possession. 

Even if the Government were in error in its contention that 
the possession of the money properly was laid in Mr. Elgin 
and that tile proof showed him to have been possessed of it 
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a* against the robbers, still the variance would have been 
harmless This is clearly demonstrated in Bimbo v. United, 
82 F. (2d) 852. 855. 05 App. I). ('. 240. cert. den. 297 l\ 8. 
721. 50 S. Ct. 070. 80 L. Ed. 1000. In that case, the defend¬ 
ant was charged with obtaining money from a bank by larceny 
by trick, and the objection was made that the indictment laid 
ownership of the money in the bank, whereas it should have 
been laid in the conservator since the bank wa> insolvent. 
The court held that the ultimate ownership of the assets of 
the bank was in the corporation, but said: 

Moreover, if there was a variance in the proof and 
allegation concerning the ownership of the money, it 
was harmless under Section 209 of the Judicial Code as 
amended. 28 l\ S. C. Sec. 391 (28 U. S. C. A. Sec. 391). 


Surely, if. in a larceny indictment ownership oi the stolen 
money is laid in the wrong person ana the erroi is harmless, 
anv variance which mav have occurred in this case between 


the allegation and the proof as to who had possession of the 
money could not have prejudiced the appellants or furnished 
any ground for reversal. 


V 


Refusal of the court to permit the jury to view the scene of the 
robbery was a matter of discretion and is not reviewable. 
(Answering appellants’ point five) 


It is urged that the court erred in refusing to permit the jury 
to view the scene of the robbery. Appellants do not deny that 
the request was addressed to the discretion of the trial court, 
but say that the court abused its discretion. Tlu record docs 
not bear out this contention. It shows that the jury had 
before it three photographs depicting both the inside and 
the outside of the bank, and that these photographs were con¬ 
stantly referred to by witnesses in the course of their testimony. 
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In the case of Massenberg et. at. v. United States . 19 F. (2d) 
92. 94 { C. C. A. 4). it was asserted that a refusal of the court 
to permit a view of the scene of the crime was not subject to 
review. There, the court, in a trial for conspiracy to violate 
the National Prohibition Act. said: 


Whether the judge should have permitted the jury to 
view t he premises where the sales of liquor were said 
to have been negotiated was a matter resting in his 
sound discretion, and his action with respect thereto is 
not subject to review. 29 R. C. L. 1017. 


See also Schonfeld v. United States, 277 F. 934. 93S (('. C. 
2). cor. den., 238 I*. S. 923. 42 S. (3. 317. 99 L. Ed. 799. 


A. 


VI 


The motion in arrest of judgment was properly overruled. 
(Answering appellants’ point 6) 


Appellants’ argument under this point seems logically to be 
divided under three sections. It is claimed that the indict¬ 
ment was defective (1) because it failed to set out the relation 
between Mr. Elgin and the bank. (2) because the indictment 
failed to allege with sufficient directness that the “violence.” 
the “putting in fear." and the “stealthy seizure and snatching" 
were against Mr. Elgin, in whom possession of the money was 
laid, and (3) that the indictment fails to charge an offense, in¬ 
asmuch as the statute under which it was drawn does not 
charge an offense, and the indictment may not go beyond the 
terms of the statute. These divisions will be discussed sep¬ 
arately. 

1. It would appear that appellants’ contention concerning 
the failure to allege a relationship between Mr. Elgin and the 


have averred that Mr. Elgin's possession of the money was law'- 
ful. Although the point was not directly passed upon, this 


court, in White v. United States, supra, approved a robbery 
indictment in \vhi<h money belongin': to :> ban':, was taken 
from tin* person of one Frank M. La Porte. No relationship 
between La Porto and the bank was alleged. The authorities 
amply support the proposition that no relationship between 
the possessor and the owner of property taken it: a robbery 
need be set out in an indictment, nor need it be averred that 
tht* possession of the victim of the robbery was lawful. 

In the ease of Vatu v. United States. 254 F. 2JS (C. C. A. 9). 
where the objection was raised to an indictment charging rob¬ 
bery from the Fnited States mails that the indictment failed 
to set out the relation between the person from whom the mail 
matter was taken and the Fnited States, the court said: 


In our opinion it was not necessary- to set forth with 
technical accuracy the relationship of DeWitz. the per¬ 
son robbed, to the mails. The allegation that the con¬ 
spiracy was by force and violence to rob him of certain 
mail which constituted part of the Fnited States mails, 
under tin 1 control of the Post Office Department and in 
his lawful custody, was sufficient to inform him fairly 
what he had to meet. It would not be a reasonable 
understanding of words to gather any meaning from the 
language referred to other than that the mail was part 
of the Fnited States mails under the control of postal 
authorities and by law in the custody of DeWitz. 

In People v. Dean. GO Cal. App. (502. 22ti Pac. 943. where an 
information charged that the defendants robbed Albert Loh- 
man and Louis Micotti of a certain sum of money in their 
possession which belonged to the Oakland-San Francisco 
Theater Company, the court held it was not necessary to set 
out the relationship between the two men and the corpora¬ 
tion. saying: 

It is contended that the information is defective in 
not alleging that Lohman and Micotti. alleged to have 
had the possession of the personal property, were the 



29 


agents of the Oakland-San Francisco Theater Company, 
alleged to have been the owner of the same. We see 
no merit in the objection, and. furthermore, no de¬ 
murrer was interposed to the information or other ob¬ 
jection made to the same in the trial court, and this 
objection is not such an one as is available upon appeal 
for the first time. 

In State v. Wales, lbS La. 322. 122 So. .12. the indictment 
tailed to sea out the relationship between a bank employee, 
from whom property of the bank was taken, and the bank or 
that the employee was in lawful possession of the property. 
The court said: 

Bill Xo. 10 was reserved to the overruling of a motion 
on arrest of judgment on the ground that the indict¬ 
ment charged no offense because it did not charge that 
the person robbed was the owner of the money laken 
or in lawful possession thereof. 

This was not necessary * * * 

And the reason is that robbery is nothing else but 
larceny accompanied by putting in fear. But larceny 
may be committed even where the property be stolen 
from one who has himself stolen it. 3(3 C. J. 832, 840; 
17 R. C. L. 22. 

It was. therefore, immaterial that the indictment 
charged that the money stolen from John W'. Monroe 
was tlie property of tin* bank of Clenora without charg¬ 
ing that Monroe was in lawful possession thereof. The 
bill is. therefore, without merit. 

A similar objection was raised in the case of Danzey v. State, 
12(5 Ala. 1"). 28 So. (397. to the first count of an indictment, 
which read: 

The Grand Jury of said county charged that, before 
the finding of this indictment. James Danzey. William 
Fuller, and Fcstus McClenny feloniously took S3.700 
in money of the United States of America, the descrip¬ 
tion or denomination of which to the Grand Jury is 
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unknown, the personal property of Sarah Lock, of the 
value of S3.700. from the possession and against the 
will of Joseph L. Lock, by violence to his person, or 
by putting him in such fear as unwillingly to part with 
the same. 

The court said: 

The demurrer to the first count of the indictment was 
properly overruled. The possession of the money taken 
being averred in Lock, the prima facie presumption is 
that his possession was rightful. 

In Welch v. State , 195 Ind. 87, 143 N. E. 354, where the 
indictment charged robbery from the person of Fred Haupt 
of money belonging to the Standard Oil Company, the court 
said: 

Appellants urge that this indictment is not sufficient 
because it does not allege that appellants did not have 
the right to take said money for and on behalf of the 
owner, and also because it does not aver that Fred 
Haupt, the person who was robbed, had any right to 
the possession of the same as against the appellants. 
It is alleged that the property was taken from the per¬ 
son of the said Haupt which is equivalent to an allega¬ 
tion that he was in possession of the same, and it will 
be presumed, unless the contrary appears, that his pos¬ 
session was lawful. 

It is alleged that the property belonged to the Stand¬ 
ard Oil Company of Indiana which is a sufficient alle¬ 
gation that it was not the property of the appellants. 
The only requirement as to ownership is an averment 
which shows that it was not the property of the person 
alleged to have committed the robbery, but of some 
other named person. 

In State v. Schnachtel, 157 Minn. 272, 196 N. W. 674, the 
court said: 

The first point made is that the indictment is defective 
in that, while it charged the felonious taking of the 
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property of Shapira Brothers in the presence and 
against the will of one Deeny, it does not charge that 
the latter had any special interest in, or charge or con¬ 
trol of the property taken. * * *. The property, 

jewelry of very considerable value, was taken from the 
store of Shapira Brothers in St. Paul. Deeny was the 
clerk in charge of the stock and premises at the time 
of the robbery. It might have been better pleading 
to have indicated in the indictment his relationship to 
the store proprietor. However, it was not necessary. 

2. Reference to indictments in three robbery cases which 
recently have come before this court would seem to be suffi¬ 
cient to dispose of the appellants’ contention that the indict¬ 
ment does not allege directly that Elgin was put in fear 
or that the violence or stealthy seizure and snatching was di¬ 
rected against him. The grammatical construction of the 
indictments in those cases and in the case now before the court 
is identical. The present case alleges that the appellants “by 
force and violence, and against resistance, and by putting in 
fear, and by sudden and stealthy seizure and snatching, 
feloniously did steal, take, and carry away from and off the 
person, and from the immediate, actual possession of one 
Thomas E. Elgin, then and there being” etc. In White v. 
United States, supra, the indictment charged that the appel¬ 
lant “by force and violence and by putting in fear, feloniously 
did steal, take, and carry away from and off the person of one 
Frank M. LaPorte, then and there being,” etc. 

In Turner v. United States, 16 F. (2d) 535, 57 App. D. C. 
39, the indictment, which also was approved by this court, 
charged that “defendant by force and violence and by sudden 
and stealthy seizure and snatching, and against resistance, and 
by putting in fear, feloniously did steal, take, and carry away 
from and off the person of George A. Darrell, and then and 
there being,” etc. 
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In Tomlinson et al. v. United. States, supra, the indictment 
charged that the defendants “by force and violence, and against 
resistance, and by putting in fear, and by sudden and stealthy 
seizure and snatching, feloniously did steal, take, and carry 
away from and off the person and from the actual immediate 
possession of one Samuel Saritano. then and there being,” etc. 

Thus it will be seen that if the indictment fails to allege di¬ 
rectly that the acts done were against Elgin, then so did the 
indictments in the three cases above-referred to, where this 
court affirmed judgments of conviction. 

If it were true, as appellants contend, that the indictment 
is improperly drawn, denial of their motion in arrest of judg¬ 
ment would not constitute reversible error, since it is settled 
law that defects of form not prejudicial are not sufficient to 
require the setting aside of a jury’s verdict. Upon this point, 
the Supreme Court said, in Dunbar v. United States, 156 U. S. 
1S5. 191. 192. 15 S. Ct. 417, 76 L. Ed. S61: 

Further, no objection was made to the sufficiency of 
the indictment by demurrer, motion to quash, or in any 
other manner until after the verdict. While it may be 
true that a defendant, by waiting until that time, does 
not waive the objection that some substantial element 
of the crime is omitted, yet he does waive all objections 
which run to the mere form in which the various ele¬ 
ments of the crime are stated, or to the fact that the 
indictment is inartificially drawn. If, for instance, the 
description of the property does not so clearly identify it 
as to enable him to prepare his defense, he should raise 
the question by some preliminary motion, or perhaps 
by a demand for a bill of particulars; otherwise it may 
properly be assumed as against him that he is fully in¬ 
formed of the precise property in respect to which he 
is charged to have violated the law. 

In this connection, also, reference may be made to 
Section 1025. Revised Statutes, which provides that “no 
indictment * * * shall be deemed insufficient 

* * * by reason of any defect or imperfection in 
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the matter of form only which shall not tend to the 
prejudice of the defendant.” This, of course, is not to 
be construed as permitting the omission of any matter 
of substance * * *, but is applicable where the only 
defect complained of is that some element of the offense 
is loosely stated and without technical accuracy. 

3. The appellants* argument, that the indictment is bad 
because it contains elements not within the terms of the rob¬ 
bery statute mistakenly assumes that an indictment, drawn 
under a particular statute, must not contain allegations not 
based upon the express terms of the statute. 

It is respectfully submitted that the following excerpt at 
pages 402 and 403 from Keigwin’s ‘‘Cases in Criminal Pro¬ 
cedure” authoritatively and completely answers this argu¬ 
ment : 

If the statute upon which the prosecution proceeds 
fully defines, in the text thereof, the offense intended 
by the legislature, an indictment thereon will be suffi¬ 
cient if it alleges all the elements of the crime as enu¬ 
merated in that text. Not infrequently, however, 
statutory language imports more or less than the framers 
of the legislation intend; in which case the effect of the 
enactment must be determined, not altogether by the 
literal sense, but by accepted principles of interpreta¬ 
tion. And in such a case an indictment drawn upon 
the statute must conform to its real meaning as inter¬ 
preted and must allege all the facts which the language 
implies as requisite to constitute the conduct prohibited. 

Thus, it may be declared in general terms, that a 
certain act shall be criminal, without making any men¬ 
tion of the knowledge of collateral facts possessed by 
him who does that act, or of his intent or other mental 
condition in doing it; so that the language, if taken 
literally, may lead to an absurd or flagrantly unjust 
result. In such a case the court will read into the 
statutory text the exceptions, qualifications, and im¬ 
plied requisites which will make the provision accord 
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with the legislative intent. And the pleader seeking 
to enforce the enactment is obliged to expand the 
statutory definition of the offense by alleging the in¬ 
gredients so added to it by interpretation. 

The interpretation which thus enlarges or restricts 
the definitions of statutory crimes proceeds sometimes 
upon the analogies of like offences at common law, 
sometimes upon a reasonable understanding of the 
case, and (generally) upon the apparent or presumed 
intention of the legislature. For example, where a 
statute made it a felony to burn other buildings than 
dwelling houses, although malice was not expressly 
made an ingredient of the offence, it was held that the 
burning must, as in common-law arson, be laid as ma¬ 
liciously done. Where it was declared criminal to 
break the glass in a building, an indictment charging 
that the defendant broke the glass in a building was 
held insufficient because there was no averment that the 
glass was part of the building. If a statute forbids 
killing a diseased animal, the indictment must show an 
intention to sell the carcass for food. 

Among the cases cited by Mr. Keigwin in support of his text 
are United States v. Carll, 105 U. S. 611, 26 L. Ed. 1135, and 
Moens v. United States, supra. In both cases it is made plain 
that not only is it permissible—using the words of the appel¬ 
lant—‘‘to overlap the statute in order to charge the crime/’ 
but the pleader is required to do so, particularly where the 
statute changes or adds to the common-law definition of the 
crime. In the Carll case, the court said: 

In an indictment based upon a statute, it is not suffi¬ 
cient to set forth the offense in the words of the statute, 
unless those words themselves fully, directly, and ex¬ 
pressly. without any uncertainty or ambiguity, set 
forth all the elements necessary to constitute the of¬ 
fense intended to be punished; and the fact that the 
statute in question, read in the light of the common 
law, and of other statutes on the entire matter, enables 
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the court to infer the intention of the legislature, does 
not dispense with the necessity of alleging in the in¬ 
dictment all the facts necessary to bring the case within 
that intent * * *. The language of the statute 

upon which this indictment is founded includes the case 
of every person who, with the intent to defraud, utters 
any forged obligation of the United States. But the of¬ 
fense at which it is aimed is similar to the common-law 
offense of uttering a forged or counterfeit bill. In this 
case, as in that, knowledge that the instrument is forged 
and counterfeited is essential to make out the crime; 
and an uttering with intent to defraud of an instrument 
in fact counterfeit, but supposed by the defendant to be 
genuine, though within the words of the statute, would 
not be within its meaning and objection. 

This indictment by omitting the allegation * * * 
that the defendant knew the instrument which he ut¬ 
tered to be false, forged, and counterfeit, fails to 
charge him with any crime. 

Similarly in Moens v. United States, supra, where the stat¬ 
ute provided that ‘‘whoever sells, offers to sell, or gives away, 
or has in his possession with intent to sell or give away, or ex¬ 
hibits to others, any obscene, lewd, or indecent book,” etc., 
“shall be fined, etc.,” and where the indictment charged that 
the defendant feloniously and unlawfully had in his possession 
certain obscene pictures, without charging that he knowingly 
and willfully had such pictures in his possession, the court 
held that the indictment was defective, although it followed 
the words of the statute. 

The opinion by Justice Stafford in United States v. Parker, 
35 Washington Law Reporter 6, quoted in appellants’ brief 
is in line with the Carll and Moens cases, and holds that an 
indictment may be drawn under the District’s robbery statute 
by adding thereto language necessary to charge the crime of 
robbery. 
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CONCLUSION 

Most of the appellants’ assignments of errors are of such 
technical nature that they clearly would be unavailing even 
though appellants’ contentions concerning the law involved 
therein were correct, since Section 391, Title 28, U. S. C., and 
Section 556, Title 18, U. S. C., which provide that technical 
and formal defects, both in allegation and proof, shall not be 
ground for the reversals of judgments where no prejudice is 
shown, are peculiarly applicable to the points raised in this 
appeal. 

Hagner v. United, States, 285 U. S. 427, 51 S. Ct. 417, 
76 L. Ed. 861; 

Berger v. United States, 295 U. S. 78, 82; 55 S. Ct. 629, 
79 L. Ed. 1314. 

Rich v. United States, 271 F. 556 (C. C. A. 8). 

It is respectfully submitted that the judgment of the court 
below be affirmed. 

Edward M. Curran, 

United States Attorney. 

William S. Tarver, 

Assistant United States Attorney, 

Attorneys for Appellee . 
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